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A-1 
Docket Entries 


Proceedings 


75—Filed Petition under Chapter X1-322 proceed- 
ings, List of Creditors, Schedules of Assets, 
and referred to Bankruptcy Judge Babitt. 


76—Filed NOTICE OF APPEAL TO DISTRICT 
COURT, from the order of Bank Judge Babitt 
dated 1/13/76, by Banque De Financement. 
RET: 5/11/76 at 10:30 A.M. in room 506. 


76—Filed APPELLANT’S DESIGNATION of 
Contents for Inclusion in ~ecord on appeal 
and Statement of Issues to be presented on 
appeal. f. 


76—Filed STIPULATION AND ORDER, extend- 
ing time for the debtor-appellant to serve and 
file its brief on its appeal/So ordered lasker, 
dated 3/12/76. f. 


22/76—Filed DEBTOR-APPELLANT’S BRIEF on 


appeal. f. 


76—Filed STIPULATION AND ORDER adjourn- 
ing the appeal to 6/8/76. So ordered Wyatt, 
J. dated 5/4/76. f. 


, 


76—Filec Stip. and Order of Adjournment Appeal 
by Banque De Financement, S.A. is Adjourned 
from June 8, 1976 to 6/22/76. So Ordered 
Gagliardi, J. Dated 6/7/76. f. 


716—Filed Stipulation and Order, that the hearing 
of the Appeal, is adjourned from 6/22/76 to 
7/13/76. So Ordered Knapp, J. dated 
6/21/76. %. 


76—Filed BRIEF ON APPEAL of respondent, 
the First National Bank of Bosto: Sub 
By: Breed Abbott & Morgan. f. 


y 76—Filed BRIEF ON APPEAL of respondent, 


the Chase Manhattan Bank, N.A. Sub By: 
Milbank, Tweed, Hadley & McCloy. f. 


76-—Filed APPELLANT’S REPLY BRIEF, Sub 
By: Ford, Marrin, Esposito, Witmeyer, & 
Bergman. f. 

76—Filed SUPPLEMENTAL Memorandum on be- 


half of Bank Firestone LTD., in support of 
position of appellant. 


A-2 
Docket Entries 


Date Proceedings 


7,14 76—Filed ORDER extending stay pending appeal, 
pending the determination by this court. So 
order Ward, J. dated 7/13/76. f. 


7 28, 76—Filed MEMORANDUM granting of the mo- 
tion to dismiss on the second ground is af- 
firmed & the stay is vacated. So ordered 
Ward, J. Dated 7/28/76. Copy to Bkcy. 
Judge Bread, Abbott & Morgan 1 Chase 
Man. Pl. NYC—Wachtell, Lipton, Rosen & 
Katz 299 Park Ave NYC—Cleary, Gottlieb, 
Steen & Hamilton 1 State St. Pl. NYC— 
Kelley, Drye & Warren 350 Park Ave. NYC 
10004 White & Case 14 Wall St. NYC 10005— 
Milbank, T veed, Hadley & McCloy 1 Chase 
Man. Pl. NYC 10005—Shearman & Sterling 
53 Wall St. NYC 10005—Sullivan & Crom- 
well 48 Wall St. NYC 10005—Baker & Mc- 
Kenzie 875 Park Ave. NYC 10022—dZimet, 
Haines, Moss & Goodkind 460 Park Ave. NYC 
10022—-Coudert Bros. 200 Park Ave. NYC 
10017-—- Proskauer, Rose, Goetz & Mendel- 
sohn 300 Park Ave. NYC 10022—Spengler, 
Carleon, Gubar & Churchi!l -280 Park Ave. 
NYC 19017—Wick Riddell, Bloomer, Ja- 
cobi & McGuire 5 . n Lane NYC 10038— 
Bleakley, Platt, Sch. i & Fritz 120 B’way, 
NYC 10005— Lovejoy, Wasson, Lundgren & 
Ashton 250 Park Ave. NYC 10017—Fox, 
Glynn & Mclamed 299 Park Ave. NYC— 
Mudge, Rose, Guthrie & Alexander 20 Broad 
St. NYC 10005-—Gruewald, Turk, Gillen & 
Ford 233 B’way. NYC 10007—Judge Babitt 
U.S. Courthouse 40 Center St. Room 202. 


7/29/716—Filed NOTICE OF APPEAL to the USCA 
from the order of Ward, J. Dated 7/28/76. 
f. m/n 
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RAYMOND F BURGHARDT 


Deputy Clerk 


THE PETITION (75 BKCY 764) 


mama 


s U1 1 DISTRICT OF NEW YORK 


In re In Proceeding for 


BANQUE D “INANCEMEN’ } An Arrangement 


Te ager 
oO. N 3 4 
© GS bonnie 


re nN a TT EE 


ny mnt: 
resents 


1 
t 
! 
} 
| 
| 
{ 


Geneva, 
wianr ~ 
place Os 


district 


district and by reason thereof 
jurisdiction, pursuant 
of the Bankruptcy Act and Rule 116 


Rules of Bankruptcy Procedure, effective 


1973, which are applicable to Chapter XI 


sursuant to Sections 302 and 312 of the 


x 


Bankruptcy Act and Rule XI-1 of the Bankruptcy Rules of 
the Southern District of New York. 

2. On January 10, 1975, pursuant to the laws of 
Switzerland, pursuant to the direction of the Swiss 
Banking Commission petitioner filed a petition for a 
"sursis bancaire" (Postponement of Maturity) with the 
Premiere Section of the Court of Justice of the Canton 
of Geneva, Confederation of Switzerland. The petition 
contemplates the rehabilitation of petitioner, but.has 
imposed a moratorium on petitioner's conduct of its 
business pending, among other things, a determination 
of petitioner's capability for rehabilitation. 

3. On January 20, 1975, a mandate was made by 
the Court of Justice, Canton of Geneva, Confederation of 
Switzerland, constituting FIDES Societe Fiduciaire, a 
corporation organized under the laws of Switzerland with 
its place of business at Avenue de Champel 8c, 1206 Geneva, 
Switzerland as Commissaire Provisoire, or Temporary 
Commissioner, of cinabank. Pursuant thereto, FIDES 
Societe Fiduciaire has full authority to act on behalf of 
petitioner in the filing of this petition and in all matters 
related thereto. 

4. Annexed hereto as Exhibit A, and expressly 
Made a part hereof, verified by your petitioner's oath, is 
a list of creditors and, of such creditors so far as it is 


possible to ascertain, their places of residence. Further 


schedules and the statement of affairs will be filed as 


required by the Bankruptcy Act. 


5. Annexed hereto as Exhibit B, and expressly 
made a part hereof, is a statement of petitioner's 
assets and the locations thereof. Detailed inventories 
of all property, apace and real, and such further 
statements concerning its property, as required by the 
Bankruptcy Act, and a full and true statement of all 
executory contracts will be filed within the time period 
prescrib by the provisions of the Bankruptcy Act. 

6. Petitioner is qualified te file this 
petition and)is entitled, as a debtor, to the benefits 
of the, Bankruptcy Act. 

WHEREFORE, petitione ra that proceedings 


ce with the 


New York 
1975 


MUDGE ROSE GUT 


Ae 
By AUD he 


A Member /of 
Attorneys for 

20 Broad Stre 

New York, New 

Te bie 2 2) 


VERIFICATION 


CANTON OF GENEVA 
CONFEDERATION OF SWITZERLAND ) 


Frédéric HASLER and Willy BECKER, being duly 
sworn, jointly depose and say: 

1. We are Manager (first-named) and Assistant 
Manager (second-named) of FIDES Société Fiduciaire, the 
Commissaire Provisoire of Finabank, the petitioner in 
the foregoing petition. 

2. We do hereby swear that the statements 
contained therein, and in the annexed exhibits, 
true to the best of our knowledge, informatio and 
belief and that the filing of this petition on behalf 


of the debtor has been authorized. 


/ 


bhai Cereb, f x we Le 


Frédéric HASLER Willy-BECKER 
Manager Assistant Manager 


y 


Sworn to before me by rédéric HASLER and Mr Willy BECKER 


his Ard day of May, 


EXUIDIT A 


LIST OF CREDITORS 


janks-Sight 


Privat Kredit Bank, Zurich, Switzerland 
Banca Solari & Blum S.A. Lugano, Switzerland 
Continental Illinois National Bank & Trust Company 
of Chicago, Chicago, USA 
Continental Illinois National Bank & Trust Company 
of Chicago, Geneva, Switzerland 
Istituto per le Opere di Religione, Citta del Vaticano 
Bank! s Wolff K.G., Hamburg, Germany 
Skandinaviska Enskilda Banken, Stockholm, Sweden 
Banca Privata Italiana, i.l. Misan, Italy 
mmobiliare Banking Corporation (Cayman) Ltd 
Cayman, Cayman Islands 
Bank, London, England 


Due to Banks (Failure by Finabank to perform under 


forward foreign exchange contracts) 


Firestone u } Switzerlan 

Union de Banques Suisses iasso, Switzerland 
Crédit 

Deuts : 

Hessische Landesban] 

Investitions und Hand 

Ost-West ndelsbank, 

Bang 


First 
Banca 
Banca 
Banca 


‘ 


The Che 


nerale 


Grand 


dry Liabiiitics 
aah (Seas = 


EXHIBIT B 
SCHEDULE OF ASSETS 


Cash on hand and due from Swiss National Bank and 
Postal Checking Account 


Due from Banks-Sight 


Bangue Populaire Suisse, Geneva, Switzerland 
Crédit Suisse, Geneva, Switzerland 
Société de Banque Suisse, Basle, Switzerland 
Société de Banque Suisse, Gereva, Switzerland 
Société de Banque Suisse, Lausanne, Switzerland 
Banque Suisse, Zurich, Switzerland 

Banques Suisses, Chiasso, Switzerland 
Union de Banques Suisses, Geneva, Switzerland 
Union de Banques Suisses, Lausanne, Switzerland 
Union de Banques Suisses, Zurich, Switzerland 
Bankhaus I.D. Herstatt, Cologne, Germany 
Bankhaus Wolff K.G., Hamburg, Germany 
Albert H. de Bary, Amsterdam, Netherland 
Banca P rata Italiana, Milan and Rome, Italy 
Banca Cc »rciale Italiana, Milan, Italy 
Banca Nazionale del Lavoro, Milan, Italy 
Credito Lombardo, Milan, Italy 
Istituto Sancario San Paulo di RTorino, Milan 
Banco Tornquist, Buenos Aires, Argentina 
Bankers Trust Co., New York, USA 
i s Janhattan Bank, New York, USA 

al Ban“, New York, USA 
] International, New York, USA 
linois National Bank & Trust Company 
of Chicago, Chicago, USA 
First National City Bank, New Y 
Irving Trust Company, New York, USA 
Manufacturers Hanover Trust Co., New York, USA 
Morgan Guaranty Trust Co., New York, USA 
Generale Immobiliare Banking Corporation (Cayman) Ltd 
Grand Caym ois n Islands 


Due from Banks-Time 


Crédit Suisse, Geneva, Switzerland 
Swiss National Bank, Geneva, Switzerland 


Loans, Overdrafts and Advances to Customers 


Bills discounted 
Overdrafts in current accounts 
Term Loans 


Mortaqages 


On one property in Geneva, Switzerland 


EXHIBIT B \continued) 


Investments and Securities on Deposit with following 
Correspondents: 


nes 


in our own safe 
Compagnie de Banque et d'Investissements, Geneva, Switzerland 
Banca del Gottardo, Lugano, Switzerland 
Swiss Credit Bank, Geneva, Switzerland 
Swiss Bank Corporation, Basle, Switzerland 
Banca Morgan VYonwiller, Milan, Italy 
Vontobel & Co, Zurich, Switzerland 
Clariden Bank, Zurich, Switzerland 
Hentsch & Co., Geneva, Switzerland 
smical Fund c/o Bradford Trust Co, New York, 
c/Service Corp., Boston, USA 
Fund c/o FMR Service Corp., Boston, U 


te 
wa T 


Banco del Gottardo, 
Morgan Vonwiller, Milan 
Corporation (Cay 


Hambur 


Geneva, Switzerland 


he ao 


Fulfilled forward exchange contracts) 


MOTION OF FNBB TO DISMISS DATED JUNE 26, 1975 


/ 
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|| UNITED STATES DISTRICT COURT 


|| SOUTHERN DISTRICT OF NEW YORK 


| 


In re In Proceeding: 
Arrangement No. 


BANQUE DE FINANCEMENT, . : (RB) 


76 


Debtor. NOTICE OF MOTION 


PLEASE TAKE NOTICE that, upon 
affidavit of Thomas A. 

1975, upon the exhibits to such 

orandum of law and further affidavits 

and upon all papers and proceedings herein, the 
on behalf of The First National 

a scheduled creditor herein, will move 

the Honorable Roy Babitt, Bankruptcy Juag 

States Courthouse, Foley Square, New York, 

1975 at 9:00 A.M. or as soon thereafter 

for an order: 
1. kursuant to Rule 914 of the Rules of Bank 

re and Rules 12 and 56 F.R.C.P. and all other appli- 
rules and principles of law dismissing this proceeding 

voluntary Petition for relief 

Act, dated May 5, 
ner Banque De Financement, S.A. ("Finabank"), 
that: 
(a) this Court lacks jurisdi 
subject matter under the provisions of 


>f the Bankruptcy Act, Rules 11-6, 11-11 and 11-12 


of the Rules of Bankruptcy Procedure and Official 
Form l1-Fl in that the Petition herein: 
fails to state that Finabank is insolvent 
or unable to pay its debts as they mature; 


fails to set forth the provisions of 


the plan of arrangement proposed by 
or to state that it intends to propose 
a plan of arrangement pursuant 
provisions of Chapter XI; 

annex the schedules 

to be filed pursuant to 

Or @  TL6t Of .alt 
pursuant to Rule 11-11(b); 
fails to annex Exhibit 
annexed to Official For 
purports to be verified 


behalf of Finabank by a Swiss corporation 
which did not have the authority to do so; 
(b) this Court lacks jurisdiction of the 


subject matter under the provision of Section 4(a) 


of the Bankruptcy Act in that Finabank is a banking 


corporation, and hence is not a "debtor" under 
Section 306(3) of the Act eligible to file a Petition 
for relief under Chapter XI;- and 

(c) alternatively, that if this Court finds 
that it has jurisdiction of the subject matter, 
the Petition herein should nevertheless be dismissed 
pursuant to Rules 119 and 11-17 of the Rules of 


Bankruptcy Procedure or in the exercise of discretion. 


12 


2. Providing for a schedule for the filing of 
additional affidavits and of briefs by the parties hereto; and 
3. Granting Boston Bank such other and further 


relief as to the Court may seem just. 


Dated: New York, New York 
June 26, 1975 


FOULS) (@tes,, 


BREED, ABBOTT & MORGAN 
| THOMAS A. SHAW, JR. 
BY PS 


A Member of the Firm 
Attorneys for The First National 
Bank of Boston 
One Chase Manhattan Plaza 
New York, New York 10005 
(212) 944-4800 


WACHTELL, LIPTON, ROSEN & KATZ 


By HE loch mM. Rosen 
A Member of the Firm 


Attorneys for The First National 
Bank of Boston 

299 Park Avenue 

New York, New York 10017 

(212) 371-9200 


MUDGE ROSE GUTHRIE & ALEXANDER 

Attorneys for Banque de Financement, S.A. 
20 Broad Street 

New York, New York 10005 


~ 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In re : In Proceedings 


Arrangement No. 
BANQUE DE FINANCEMENT, : (RB) 


AFFIDAVIT 


STATE OF NEW YORK ) 
b | 680% 
COUNTY OF NEW YORK) 


THOMAS A. SHAW, 
1. Iam a member of 

The First National Cank of 

onal banking association organized 

ed States and having its principal 
Boston, Massachusetts. 

This affidavit is submitted 

Boston Bank's motion for an order pursuant to 


s of Bankruptcy Procedure and Rules 12 and 56 F.R.C.P 


|; dismissing tius proceeding and the voluntary petition (the 


"Petition") for relief pursuant to Chapter XI of the 
Bankruptcy Act, dated May 5, 1975 and filed by petitioner 
Banque De Financement, S.A. ("Finabank"), upon the grounds 
that: 

(a) this Court lacks jurisdiction of the subject 
matter under the provisions of Section 323 of the 
Bankruptcy Act, Rules 11-6, 1ll-11 and 11-12 of the 
Rules of Bankruptcy Procedure and Official Form 11-Fl 
in that the Petition herein: 


(i) fails to state that Finabank is insolvent 


or unable to pay its debts as they mature; 
fails to set forth the provisions of 


the plan of arrangement proposed by 


or to state that it intends to 
f arrangement 

provisions of Chapter 

fails to 

required 


11-11 (a) 


of the Bankruptcy Act in that Finabank 
and hence is not a "debtor 


I 


(3) of the Act eligi 


Bankruptcy il< x 


t in the exercise of discretio 


THE FACTS 


IN THIS PROCEEDING 


nk's interest in this proceeding 


arises out of its claim against Finabank for $9,176,37 


damages for breach of two forward foreign exchange con- 
tracts. The said claim is the basis of an action for that 
sum now pending against Finabank in this Court, and of an 


attachment of Finabank funds pursuant to an order of 


attachment in the said action (T 


ston Vv. nque De Financement 


4. Facts giving rise to Boston Bank's claim 


against FPinabank are briefly stated as follo 
(a) On January 9, 1974, Bostor! Bank entered 


into a forward foreign exchange agreement ("Con 


tract N¢ 1") with Finabank for the purchas¢ 
Boston Bank of 52,009,500 Swiss franc for < 
purchase price of $15,000,000 United State dollars, 
said purchase to be consummated and settieda on 
Januar Las) LETS 

(b) On January 15, 1974, Boston Bank entered 


into a second forward foreign exchange agreemen 


("Contract No. 2") with Finabank for the purchase 

by Boston Bank of 34,260,000 Swiss francs for 

a purchase price of $10,000,000 United States dollars, 
said purchase to be consummated and settled on 

January 15, 1975. 

(c) During 1974, the value of the do 
in relation to the Swiss franc fell precipitously. 
After hearing reports of a deterioration in Finabank's 
financial condition, Boston Bank sent a cable to 


Finabank on January 9, 1975 reminding Finabank 


of its contractual obligations and indicating to 


Finabank that late performance by Finabank on either 
of the two contracts would be refused, because 
Boston Bank would be required to purchase Swiss 
francs at the market price to cover its own obli- 
gations in the event of any default by Finabank 
and that Finabank would be held liable for any 
damages resulting from such contingency. 

(ad) Finabank failed to perform either 
Contract No. l or Contract No. 2 and Boston Bank 
was required to and did purchase Swiss francs at 
the market to cover its own obligations. 

(e) Because of the failure of Fi.abank to 
deliver to Boston Bank the Swiss francs it was 
obligated to deliver, Boston Bank sustained a 


loss of §9,176,375.58. 


B 


PROCEEDINGS PENDING IN THIS COURT 

INVOLVING FINABANK o 

(1) The Chase Manhattan Bank, N.A. 
Banque De Financement S.A. 


5. On January 6, 1975 The Chase Manhattan Bank 
("Chase") filed an action against Finabank in this Court 
(75 Civ. 39), now pending before Judge Werker seeking re- 
covery of $491,000. Also on January 6, 1975 Chase obtained 
an order of attachment signed by Judge Griesa for the 
attachment of the said sum plus interest, costs and marshal's 
fees and thereafter on or about January 15, 1975 the attachment 
order was served on a number of banks in New York including 
Continental Bank International ("CBI") whici, as hereafter 


set forth, held over $12,000,000 in the name. of Finabank. 


The First National Bank of 
Bangue De Financement S.A. 


Bost 


On January 20, 1975, Boston Ban 


Finabank, 


entitled 


on Vv. 


k filed an 


290), 


2 


Judge Weinfeld. ne da 


rder of a 


ttachment 


5 plus interest, 


costs, 


The order of attac 


levied 


Boston Bank b 


's name approximately 


+ 


it to have the 


ent on the motion, 


on sustaining 


S application 


jurisdiction 
Indeed 

sputed. 
is satisfied 

rior notice 

isdiction 

ocess and 


court 


witt 


a A) 
a 10U 


juasi in rem 
es not violate due p 


obtain 


I 
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ac 


which is now 


or 
rte, 
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exception referred to in Fuentes v. Shevin, 407 U.S. 


67, 82 (1972) and Sugar v. Curtis Circulation Co., 
303 F.Supp: 643, 646°. 5 (1976). 


"The foregoing disposition is without 
prejudice to the rights of third parties to any 
claimed interest in the attached funds." 


No third parties have appeared to date 
to assert any interest in the attached funds, although 


has claimed an interest in the funds in behalf of un 


omers" 


as more fully described infra, paragraph 


Continental Bank International v. 


Banque De Financem S.A 


243, L975) CBT 
action against Finabank 
in this Court before Judge Bonsall 
interpleader complaint, CBI alleg 
name of Finabank, the following: 
(a) demand account 
special account - $2,245,31 
2 special account - $30 
certificates of deposit - " 
dates extending from January 
CHrougn Apri 25 LOTS" SB, 
BI's complaint further alleged that, on 


the Swiss Federal Banking Commission 
suspr-d operations, that on Jan 
13, 1975, Finabank advised CBI that "the cer 
Sit] and other items were placed by Tinabank with 
Trustee of accounts of clients,' and Finabank asked 
transfer such properties to new accounts in the 


Finabank to be opened by Credit Suis: Geneva, 


Switzerland." The complaint then alleged: 


nature of the alleged trustee relations 

the identity of the parties for whom the 

had allegedly been placed and other backgr 
Irmation. CBI also ked Finabank at that 


nong other things, to furni 

i and other 
umentation. ¢ about Januar 
bank advised CBI that it would 
equested information. 


date, 


obtain 
optain 


six co 
service 


To date 


American Creditors 


(a) First National City Bank - $138,803.89; 


(b) The Chase Manhattan Bank, N.A. ~ $491,000.00; 


(c) Mario Einaudi and Manon Einaudi of Ithaca, 


New York - $35,000.00; 


(d) Mario Einaudi, as Trustee U/W Michele Sicca 
of: Ithaca, New York = $131,562.50; and 


(e) Kidder, Peabody & Co., -'- no claim. 


Foreign Creditors 


(a) Brabant, S.A. (a Luxembourg corporation) 
$60,200.00; 

(b) Plascomera, S.A. (a Luxembourg corporation) 
$39,496.89; 

(c) Chantagoui Anstalt (a Lichtensteir 
ation) - $330,136.20; 

(d) Banca Privata in Lugano, S.A. 
corporation) - $77,650.00: 
Privat Kredit Bank (a Swiss corporation) 
$19,750.00; 

(£f) Banque de la Suisse Italienne (a Swiss 
corporation) - $70,223.00; 

(g) Union de Banques Suisse 
$128,096.00, 19,931.52 
Deutsche Marks; 

(h) Swiss Bank Corporation (a Swiss corporation) - 
may make a claim; and 

(i) Jose Fernandez-Beceiro resident of Spain) - 
$73,000.00 


ll. Accordingly, it appears that the Fund held in 


Finabank's name at CBI exceeds the total amount of all of 


=a 


the claims asserted against it by local creditors of .Finabank. 


event that the present motion to dismiss this proceeding 


i 
af ' 
under the Bankruptcy Act 1s grantea, act | 
will pr a forum for the orderly | 
| 
held by in accordance with applicable law. | 
| 
Chapter i 
2 5 : 3 st four months after 
the Chase 43 been levied, 


s juris the Six but Ss in t 
ai + Chat a on 
ps Mons 
~ whi 
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: has 1@ autnority to file the Petition. The Petition ther 
re X tG two Gxlibits purporting to be a list of creditor 
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\ of petitioner's asset locations 
t} f, All of the listed creditors appeared to be foreian 
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corporations witn the exception of Boston Pank, Chase 


Manhattan Bank, Continental Illinois National Bank and Trust 


Company, and "Chemical Bank, London, England." Significantly, 


the list of creditors includes "Demand Deposits" and 
""ime Deposits” without naming a single depositor under 
either category. 

14. The Petition concludes with an allegation 
that petitioner is "entitled as a debtor to the benefits 
of the Bankruptcy Act" and a prayer "that proceedings be 
had upon this Petition in accordance with the provisions of 
Chapter XI of the Bankruptcy Act." 

15. The first meeting of creditors has been 


scheduled for July 8, 1975. 


REASONS FOR DISMISSAL 


THE PETITION IS JURISDICTIONALLY 
DEFECTIVE ON ITS FACE 


16. The Petition appears to have been carefully 


drawn so as to omit making the allegations essential to the 


|, jurisdiction of this Court under Chapter XI of the Bankruptcy 


; Act as clearly and unqualifiedly set forth in Section 323, 
Rules 11-6 and 11-11(b) and Form li-Fl. Specifically, the 
| Petition fails: 

(a) to state that the petitioner is in- 
solvent or unable to pay its debts as they mature; 

(b) to set forth the provis‘ons of the 
arrangement proposed by petitioner, or, that 
petitioner intends to propose an arrangement 
pursuant to the provisions of Chapter XI; 

(c) to have attached to it as Exhibit A, 
in accordance with the requirements of Official 


Form 11-Fl a statement setting forth information 


<16- 


with respect to assets, liabilitic 


cae 


ck and major stockholders 
Exhibit 1s 


S 


information 


Chapter XI 


forth a list 


attached at 


these essenti¢ 


representing 


banking laws 


speculate. 
art ‘Of 


jur 


never 


have been accepted 


o% 


Moreover, on information and belief, the Petition purports 


to be verified and filed on behalf of Finabank by a Swiss 


corporation, acting as Finabank's "Commissaire Provisoire, 


which did not have authority to do so. 


B 


IS A “BANKING CORPORATION" 
MEANING OF SECTION 4 (a) 
THE BANKRUPTCY ACT 


As noted above, Finabank fl 
Petition that it is a banking corporation. Section 
the Bankruptcy Act made applicable to Chap 
by Section 306(3) provides: 

"Section 4. Who May Become Bankrupts 

"(a) Any person, except a municipal, 
railroad, insurance, or banking corporation 
or a building and loan association, shall 


be entitled to the benefits of 
as a voluntary bankrupt." 


We are aware, of course, that the question of 
whether the exclusion of banking corporations from in- 
voluntary bankruptcy under Section 4(b) 


lomestic banking corporations, and not 


2xtensively briefed to this Court 


Bankhaus I.D. Herstatt. However, the present proceeding 


a number of respects quite different from Herstatt 


be demonstrated in the memorandum of law to be 


Wii 


filed in support of the present motion. 


Cc 
VELY, THE PETITION SHOULD BE 
PURSUANT TO BANKRUPTCY RULE 
THE EXERCISE OF DISCRETION 
19. In the event that the Court decides that it 


1as jurisdiction, it is submitted that it should nonetheless 


dismiss the Petition pursuant to Rule 119 of the Rules of 


Bankruptcy Procedure which is made applicable to Chapter 


XI by Rule 11-17 and in the exercise of discretion. 


Rule 119 provides as follows: 


"BANKRUPT INVOLVED IN FOREIGN PROCEEDING 


“When a proceeding for the purpose of 
the liquidation or rehabilitation of his estate 
has been commenced by or against a bankrupt in 
a court of competent jurisdiction without the 
United States, the court of bankruptcy may, after 
hearing on notice to the petitioner or petitioners 
and such other persons as it may direct, having 
regard to the rights and convenience of local 
creditors and other relevant circumstances, dis- 
miss a case or suspend the proceedings therein 
under such terms as may be appropriate 


Paragraph 2 of the Petition alleges 
eeding has been commenced in the Swiss 
the rehabilitation of petitione 
As we will demonstrate in 
sntary affidavits to be filed in 
the exercise of this Court's discretion to 
the benefits of a voluntary proceeding under Chapter 
ss banking corporation is particularly 
priate and compelling. As will be more fully d 
i, Finabank, under Swiss banking practices, w 
ainly be unable or unwilling to disclose the names 
creditors and other facts which are regara<d 


rican creditors are few in number and their 
can be fully disposed of in an orderly and lawful 


interpleadei: action; and Finabank is deeply 


entangled in the complex affairs of the Mid-European 
banking community in a manner such that it would simply 
not be feasible for this Court to effect a plan of arrangement. 
In the event that the Court does not dismiss the Petition 
out-of-hand but reaches this question of whether in the 
exercise of discretion, the Petition should be dismissed, 
Boston Bank will seek leave to obtain discovery with 
to this branch of its motion. 

21. No prior application has been made 
the relief sought herein. 

WHEREFORE, it is respectfully submitted that 
the motion should be in all respects granted and that 
the Petition should be dismissed for lack of subject 
matter jurisdiction and that Boston Bank should be 


ther and further relief as to the Cour 


THOMAS A. SHAW, JR. 
/s| 


Thomas A. Shaw, Jr. 


Sworn to before me this 


26th day of June. 1975. 


MAN 2 we /) 
T/s i he wel daa nn. Koel 


Notary Public 


KATHLEEN ROCIIT 
NOTARY PUBLIC, State of Now York 
No, 26-4525095 
Qualified in Kings County 
Centic.te /ie'‘n flo + York ounty 
Coinmlss on Expues March 90. 1°7 


DISTRICT COURT 
"RICT OF NEW YORK 


————— 


| U.S. District Court 
Filod 


JAN 21,1975 


L BANK OF BOSTON, : B.D. of N.Y- 


Plaintiff, 


ORDER OF ATTACHMENT 


VS. 296, Ev 


in Slaint n¢ fe 5 Fendan 
of money, to wit, the 
action for breach of contract, 
ver said sum plus 
ims known to it and 
int herein is a foreign com 
domiciliary of the State of New York, and the 


required by law having been submitted herewith; 


NOW on motion of Breed, Abbott & Morgan, attorney§ 


ORDERED, that plaintiff's undertaking be and the 
Oru Hunde nui fer( theucsud| 
hereby is fixed in the sum off IOS oa , Of which 
umount the sum of 1c, 006 thereof is conditioned that 
<> 
plaintiff will pay to defendant all legal costs and damages 
which may be sustained by reason of the attachment if defendant 
recovers judgment or if it is finally decided that plaintiff 


ntitled to an attachment of the property of defendant, 


: Wz ; 
balance therecf, to wit, § 460. is conditic 


aintiff will pay to the United States: Marshal of the 
ct of New York all of his allowable fees, and 


pM 


hereby is, granted, and 


hat the United States Marshal 
District of New York levy within his 

ne before final judyment, upon such 

has an interest and upon such debts 

will satisfy plaintiff's demand of 

plus interest thereon, together with probable 
ind disbursements and the said Marshal's fees 
nses, and that he proceed hereon in the manner re- 
quired by law. 


Dated: New York, New York 
January )¢,, 1975 


iq Aa. 
CiAwuint Cle infer le 
U.s.D.w. 


It is further ordered that the plaintiff within three days 
after levy is made, shall make a motion on notice to defendant, 
qarnishee and the U.S. Marshal for leave to prove the grounds 
upon which the order of attachment was issued, the burden of 
proof ak to such issue being on the plaintiff®, If no such 
motion is nude the order of attachment shall be deemed vacated. 
No disposition of the levied property shall be made by the U.S. 
Marshal until final determination of the motion. 


*1y 
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DISTRICT COURT 
STRICT OF NEW YORK 


BJ 


ri 
bodviels 


ICHARD 3 
Fund which is 
KR agtion in interpicader, 


Upon applicatien of plainti Continental Bar} 
International ('CNT"), supported Ly the complaint herein and 
Pray, OF Vora Rk. Vagaler, 


svern to danvary 20, 


m hereby 


} , eu oe tower 
fn . - oe . el a 
HE 
Vi " 
ue 
i \ 
He | 
beaty | 
tt ORDERED, as follows: ; 
: | 
= 1 
(1) a summons shall be issued by the Clerk of ‘ 
IB ‘ ’ * ¥ * ’ 
; this Court to cach known defendant herein requiring it to 
) i 
[. appear and defend this action within thirty (30) days after 
\ 
iy 
' 
A service of the summons upon said defendant, except that the 
’ . { 
| ; ‘summons issued to the United States Marshal for the Southern 
} ‘ 
i { 
bi District of New York shall require him to appear and defend 
( { 
‘ | 
Si this action within sixty (60) days after service of the 
1 
he ysummons upon him; 
f- | 
f { ee | 
le ‘ 
} (2) service of: summonses with copies of the con- 
I : plaint anc this or’«r upon defendants located outside the 
‘ 
. \ Unitee States, including without limitation the defendants 
’ 
: listed helow, shall be made in accordance with the local 
} d ‘law of the countries in which such defendants may be found, 
; or by other service as provided by Rule 4 of the Federal 
: y Pp y 
' 
{ H 
' RuJes of Cistil Procedure or by this order, including without 
‘ limitation by mailing of such papers to each such 
; by reyistered or certified mail, return receipt requested, 
' to the addresses listed below, such mailing to be addressed 
| 
{ 
and dispatched hy the Clerk of this Court; \ 
} 
ih Banaun de Financement, S.A. 
} 2) Rie ade 
{ 
{ I Aibert de Wary & Co. ,) Ns. 
P Nerengracht 440-484, Amsterdan, the 
; Netherlands 
} . 
h 
' 
t 
t 
' 
Sa. ¥ ' 
Me { : ' 
f " - 


Privat Kredit Bank 
Todistrasse 47, CH-B002, Zuric Switzerland 


Ranca Privata in Lugano, 
Lugano, Switzerland 


Banca Solari & Blum, B.A 
Via Vegezzi l, 6901 Lugano, Switzerland 


Banque ire Suiss /K Bangue 
Populaiz 


Rerne, 


Banca Cormerciale Ct 
Lugano, Switzerland 


Finter Bank 
Claridenstrasse¢ 


the cash presently ip the ‘ynd with {tsele), ec 
Ki, & Ar (6) raed time Aig rart Agee ft 


1975, in-automatically-renewab!e 


9O aayss 


_——— sanceemsnccennernt 
on eac ’ -he rate of interest quoted 
Manufa irers Company, 350 Park Avenue, New 


usiness day 


1) Ore. 
period of 


tiff is hereby authorized 
tion and payment on the 
ced within 
Fund, and deposi 
proceeds with itse fr in autematically-renewable tine 
cpon terms similar to those set out in subparagraph 


this ordering paragraph 


(5) plaintiff's attorneys, Kelley Drye & Warren, 


350 Park Avenue, New York, N.Y. 10022, are hereby designated 
and authorized on behalf of this Court to seek the assistance 
of any foreign court or governmental agency or other 


priate person in obtaining service on the defendants herein; | 


from instituting 
or United affecting the 


ane 


prosecuting any proceedi 
sums from the Fund 


ecticn. 


ae ; 
Y 


Pita, are ; ) 
eu eer NN : , 


’ ‘\ 
YNITED SUASES 


sy 


SOUTHERN 


rocecdings p 


DISTRICT 


of Sc 2a 
(2) Gs): .O£ | tHe: 
October 1, 19 


DUSTRICT COURT 


‘tT OF NEW YORK ATOM TE HAD 
AL era hg Pag es 


AN ps as th sae sal gee) Aen sho ne on a rae 
tnore In Proceeding for 
BAN DE FINANCEMENT, S.A. : An Arrangement 
g 
Debtor : No. 
; : PETITION 

ee ee ea een ere tt iE It 3 
LO EI I , ’HE JUDGES OF THE UNITED STATES DISTRICT 

r FOR THE JUTHERN DISTRICT OF NEW YORK: 

A petition of the Banque ae Financement S.A. 
("FINA "), a corporation of the Canton of Geneva, 
Confederation of Switzerland, engaged in the business oF 

ant i 3 fully represents: 

1. Petitioner is a c¢ 
the l< f the Confederation i 
jn the hanking business, With its post office address at 
2, Rue de la Bourse, Geneva, Switzerland. Petitioner 
not } its principal place of business Or 
assets in this district or any other district in the 
United States of America for the preceding six months or 
for a le r portion thereof. Petitioner has property 
é ot assets in district and by reason thereof 
this Court has jurisdiction, pursuant to the provisions 


(1) of the Bonkruptcy Act and Rule 116 ( 


, which are applicable to Chapter XI 
ursuant to Sections 302 and 312 of the 


Bankruptcy Act and Rule XI-1 of the Bankruptcy Rules of 


the Southern District of New York. 

2. On January 10, 1975, pursuant to the laws of 
mettzerland, pursuant to the direction of the Swiss 
tanking Commission petitioner filed a petition for a 
‘sursis bancaire" (Postponement of Maturity) with the 

remiere Section of the Court of Justice of the Canton 
‘eneva, Confederation of Switzerland. The petition 
contemplates the rehabilitation of petitioner, but has 
imposed a moratorium on petitioner's conduct of its 
business pending, among other things, a determinat 
ner's capability for rehabili 
On January 20, 
Santon of Geneva, 
tuting FIDES Societe 
ed under the 
at Avenuc de Champel 8c, 1206 
nissaire Provisoire, or Temporary 
inabank. Pursuant thereto, FIDES 


1as full authority to act on behalf of 


jling of this petition and in all matters 


Annexed hereto as Exhibit A, and expressly 
rt hereof, verified by your petitioner's oath, is 
creditors and, of such’ creditors so far as it 
possible to ascertain, their places) of reside 


schedules and the statement of affairs will 


reguired by the Bankruptcy Act. 


5. Annexed hereto as Exhibit B, and expressly 
made a part hereof, is a statement of petitioner's 
assets and the locations thereof. Detailed inventories 
of ull property, personal and real, and such further 
gtutements concerning its property, as required by the 


Inkruptey Act, and a full and true statement of all 


6. Petitioner is qualified to file this 


wetition and is entitled, as a debtor, to the benefits 


of the Bankruptcy Act. 
WHEREFORE, petitioner prays that proceedings 
be hal upon this petation in accordance with the 


provisions of Chapter XI of the Bankruptcy Act. 


Dente Yew York. New York 
| Cte ees Sem Merely O68 HF ip 


MUDGE ROSE GUTHRIE & ALEXANDER 


ae” 
By me me oe Ln ry : 


; A Member/of the Fijrm 


Attorneys for Debtor 

20 Broad Street 

New York, New York 10005 
Fels: (212) 422-6767 


CANTON OF GLNEVA 


Ar 


CUNFEDERATION 


ASLER and Willy BFCKER, being duly 


and 


swear that 


ecein, and in the annexcd 


Pr AGO / 
CLO 


HASLER 
Manager Assistant Manager 


Frédéric HASLER 


IST OF _CREDLTOR 


{ 
Wc, Zurich, Switzerland 
Bane Golari & Blum §.A. Lugano, Switzerland 


1 Rank & Trust Con 


Cor 


ipany 


pany 


Vatic 


unc 


toa f miee 
Lege Lt C ¥VOLCC 


4 icanod 
T+ 
i I 


Cash on hand and due 
Postal Checking Accou 


Populaire Suisse, G 
Geneva, 
Suisse, 


Suisse 


Suisses 


Aires, 
New York 
h 


ank, 


York, 


go, USA 
Bank, 


Morgan 


Guaran ty 


+ 


yst Co., 


eneve 


Swit 


ai 
New 
USA 
International, 
National 


New 
New York, 
TVUSU CON, 


o~ 


EXHIBIT B 


National Bank and 


e 


Switzerland 


Switzerlanc 


ova, Switzer 


Lausanne, 


Chiasso, 
Geneva, 


Sw 


it 
itzerland 


auSanne, 


di: Brorino, 
Argentina 
USA 

York, 


New 

Ban 

York 

USA 

New York, 
USA 


USA 


New York 


OK, 


Generale vbiliare Banking Corporation (Cayman) Ltd 
Grand Cayman, Cayman Islands 
zy 


Cradit 


Swiss 


Oi4 
ol 


isse, Geneva, 
National Bank, 


Switze 
Geneva, 


rland 
Switzerland 


Loans, Overdrafts and Advances to Customers 


Bills discounted 
Overdrafts in current 
Term Loans 


accounts 


Switzerland 


« ~~! 


: , EXHIBIT ee itinued) 


Inve ytments and Securities on Deposit with following 
Corres pondcnts © 


: in our own sale 
Compagnie de Banque et da'tInvestissements, Geneva, Sw 
Banca del Gottardo, Lugano, Switzerland 
Gwics Credit Bank, Geneva, Switzerland 
Swiss Bank Corporation, Basle, Switzerland 
Morgan Vonwiller, Hilan, Italy 
sntobel ££ Co; Zurich, Switzerland 
ariden Bank, Zurich, Switzerland 
ne , Geneva, Switzerland 
c/o Bradford Trust Co, New York, USA 


~~ N et et TD 
= © <2 oO) 
m OF 
4 
j 
QD 
: 


OQ 


I c/Service Corp., Boston, USA 

F eae Fund c/o FMR Service Corp., Boston, USA 

S yestors Growth Fund c/o Data Sys Tance Inc., 
sre K 


nd c/o Data Sys Tance Inc., Kansas City, USA 


‘ticipations 


ret te: 


Weedeed with Banco del Gottardo, Lugano, 
and Banca Morgan Vonwiller, Milan, Italy 

sobiliare Banking Corporation (Cayman) Ltd, 

an, Cayman Islands 

Bankhaus Wolff K.G., Hamburg, Germany 


Building at 2, Rue de la Bourse, Geneva, Switzerland 


mer (unfulfilled forward exchange contracts) 


hi. AMPERE ET iubisil 
ROTATES 

19. RUE GENERAL. DUFOUR 
GIN(Vve 


—_—_— 


DOCKET 


7k 


rab 


Mupom ROSE GUTHRIE & ALEXANDER 
20 DROAD STREE 


NEW YORK, N.Y }OO0OS 


22> 422-6767 


j 

+ 
ae) ah 

J 


Bankruptcy Judge 
Continental Pank Intc 
Banque de Financement, §S./ 
75 Civ. 299 (0.8). Bb.) 


The First National Bank of 
Banque de Financement, S.A., 
290 (EB .W.) 


The Chase Manhattan Bank N.A. 
Banygue de Financement, S.A., 
79, Cty SO (Mee owe) 


In re Banque de Financenent, 
Si AL oe 268 


t 


We are attorneys for the Bangue de Financement, 
the preceding actions, all pending in the United 
istrict Court for the Southern District of New Yorx. 


Amony other things, in issue in cach of these 
proceedings is the ownership of approximately $13 million 
held in the name of the Banque de Finance ty Sits DY 
Continental Bank International. It is the Banque's 
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COPY RECEIVED BY 


MAY 16 1975 
BREED, ABBOTT & MOR AN 


DISTRICT COURT ATTY'S FOR: 


a 2 ce te 


BOSTON 


Plaintiff, 


“PINABANK" 


Defendant. 


AFFIDAVIT 


AMERTCA 


SWITZERLAND 


JACQUES GIRARDIN, be duly sworn, deposes 

I am an authorized representative of the Société Fiduciaire Romande 
OFOR S.A., of Geneva, Switzerland, auditing firm officially authorized 
by the Gwiss banking Commission to act as bank auditors and the auditor:. 
as deseritved in paragraphs 727 et seq. of the Swiss Code of Obligation: 
and in the Swiss federal banking law, of Bangve de Financement Sik, 
“VINABANK" (hereinafter Finabank) the Defendant. I am a qualified bunk 
auditor approved by the Swiss Banking Conmission. 


1] have examined the affidavit dated February 7, 1975 of Willy Becker, 
the Assistant Manager of FIDES Société Piduciaire, the "Comnissaire 
provisoire" {temporary comnissioner) of Finabank. 


J hereby stute that funds described hereinafter, which are held in 
trust by Pinabink, are the property of its customers. This statemont 
in bined on my having verified the posting in the customers! accounts 
of the purcliise of the certifieaten of deposit and on my having 


examined the activity in the accounts of the customers concerned 
since the dates en which the customers purchased such certificates 
of depovit until January 7, 1975. In addition, and on the basis of 
Finabank's records, I hive ascertained the identity of the titular 
hylders of the necounts. 


These funds are 


certisicztes of deposit of Continental Tllinois National Bank 

and Trust Co of Chicuyro (CINB) deposited with Continental Bank 
Jnternitionol, New York (CBI), listed in Exhibit A hereto and 

totaling $ 8.732.000.--; ; 


certificates: of deposit with maturities of up to January 21, 
inclusive, the proceeds of which totaling © 2.245.310.-- w 
erediied by CBI to an account labeled “Special account N 


the name of Pinabank established by CBJ on its books on 


account No 2 in the name of Finubank, opened by CBI on its 
invary 9, 1975, recorded unti anuary 31, 1975 the yield and/ 
mbursement of clients' deposits. Funds enumerated hercafter 
1} in the name of Pinabank but for the account and risk of 
s clicnt. tn accordance with the terms of the duly signed trustee 
racts which have been exhibited to me : 


- $ 139.000,00 being a partial payment of interest due on January 


1975 on a loan made to Melliniki Techniki S.A., Athens; 


$ 945,75 being interest due on December 31, 1974 on a deposit with 
Willioms & Glyn's Bank Jtd., London; 


$ 158.805,89 being the reimbursement of the principal of and interest 
on a depos with First National City Bank, Londen as of January 16 
1975; 


g 
Ma 


’ 


99.594,25 being the partial reimbursemert of the principal of and 
interest on a deposit of $ 100.000.-- with Bank of America NT & SA, 
London, as of January ?4, 1975. 


With reference to paragraph 52 of Plaintiff's Interpleader Complaint 
(Continental Rank International, Plaintiff agiinst Banque de Financement 
Sha Oo nie) De endants), 1 hereby state that Finabank's instructions 

of January 7, 1975 to CBI to transfer to H. Albert de Bary & Co N.V., 
Amsterdam, the amounts of $ 209.000, $ 60.000 and $ 36.000 relate to 

the creation of deposits in the name of Finabank but for the account 

and risk of clients, in accordance with duly signed trustee contracts 
which have been exhibited to me. These traunsictions were initiated on 
January 9 and 6, 1975 for value January 7, Ly) and are confirmed o1 
these dates by the correspondent. 


My cramninition was limited to transactions relative to certificates 

of deposit and to deposits effeeted in the name of Finabank but for 
necount and risk of clients, all other funds held in trust by Finabunk 
not being ineluded in the figures piven hereinabove and in Exhibit A 
hereto, 


8. In accordsnce with the accounting principles applicable in Switserland, 
thin meann that the funds deseribed hereinabove and in Exhibit A here tc 
are funds of Finabank's clients, not funds of Finnbank. 


Carioacatton of S -itsartand 

frre Croton of iin a 
[e it. . s GIRARDIN 
Ebr vsy of the Uniteg States | w , yaCcquc 3; GIRARDI 


Oo Americg ' 


Sworn before me this 
Sday of Mz 7 OTD 


RICHEY AYA 


Corset pt the United Stacvyl to 


ate ay a A 
igen ps ae aS a at aa 44 


eat 
. 
Pe 
re) 
Ane, 
> 
He 
i hem ru 


Exhniost 


A 


= Baie 


eu 
mn 
CuG\ = 


LW st 
hm hs mM 


2 
2 


ins) 
I ov.S 
1 i 


' 


i 


7 
4 
7 
i 
he 
‘ 


m J 
' 


° 


~ 


* AFFIDAVIT OF MATHIAS MAYOR DATED JULY 17, 1975 


United States District Court 
Southern District of New York 


in proceedings for an 


Bangue de Financement, S.A., : arrangement no. 75 b. 764 


debtor : (rb) 


Canton of Geneva ) AFFIDAVIT IN SUPPORT 


Confederation of Switzerland  ) 


SS3 OF MOTION 


Aathias Mayor, being duly sworn, deposes and says 


1. 


I am an attorney duly admitted'for twenty years to the bar of 


Geneva, Switzerland, and am a member of Sandoz, Mayor, Moreillon and 
Reymond, a firm of attorneys practising in Geneva, Switzerland at 

11 Rue d'Italie. I make this affidavit at the request of the First 
National Bank of Boston, which I am representing as an attorney in 
Switzerland. 


2. 


] have ascertained the following facts concerning the debtor, 


Banque de Financement, S.A. (hereinafter Finabank) : 


(a) On January 7, 1975, Finabank closed its windows. This decision 
had been triggered by a recommendation made to Finabank by the Federal 
Banking Commission (a government agency supervising the activity of 
banks in Switzerland, in accordance with the swiss federal banking law 
of November 8, 1934) to file its balance siieet with the appropriate 
court. 


(b) In fact, Finabank filed on January 10 a petition for a banking 
moratorium with the Geneva Court of Justice. Pending the decision on 
the petition for a banking moratorium, the Geneva Court on January 20, 
1975, appointed Fides Société Fiduciaire (hereinafter "Fides") a Swiss 
corperation of certified public accountants as commissaire provisoire, 
7.e. provisional commissioner. 


(c) Finabank's petition for a banking moratorium was never 
granted, By document dated June 19 and filed June 23, 1975, 
Finabank withdrew its petition for a banking moratorium and 
petitioned for a normal moratorium. Bankruptcy proceedings 
have not been opened for Finabank in Switzerland, nor has it 
yet petitioned for a composition with creditors in accordance 
with Swiss law. 


3. I have read the petition of Finabank in the above captioned pro- 
ceeding dated May 5, 1975, a copy of which is annexed hereto as Exhibit A, 
and have noted the reference in paragraph 3 to the January 20, 1975, 
mandate of the Geneva Court of Justice constituting Fides as commissaire 
provisoire and the statement 

"Pursuant thereto (the said mandate), Fides Société Fiduciaire 

has full authority to act on behalf of petitioner in the filing 

of this petition and in all matters related thereto." 


Though it is unclear whether Finabank or Fides is the petitioning party 
in the above captioned proceeding, article 35 of the Swiss banking law 
indicates that an order of the court in the banking moratorium proceeding 
would be required before Fides would be authorized to file a proceeding 
under any foreign bankruptcy law. No such court order has been sought 

or obtained in the Ceneva court proceedings. 


"Article 35 of Swiss Banking Law reads as follows 


oat 

assets of the bank no longer cover its liabilities or that it 

will not be able to meet its liabilities in time after the expi- 
ration of the moratorium or that it will not be able to achieve 

an out-of-court reorganization, the court instructs the commissioner 
to require from the appropriate court the Jmmediate opening of the | 
Bankruptcy proceedings, unless the bank petitions for an arrange- 
ment with creditors... | 


4. I have further noted that the petition annexes a list of bank cre- 
ditors. (Exhibit A annexed hereto) which includes demand, deposits and 
time deposits but fails to give a comprehensive list of all its dceposi- 
tors. 


Swiss law provides in paragraph 2 of article 273 of the criminal code 


"Whoever renders a business secret to an official or private 
foreign body or to a private foreign firm or their agents 
(is liable to criminal sanctions) 


and in article 47 of the federal banking law 


"), Whoever divulges a secret entrusted to him in his capacity 

as officer, employee, mandatory, liquidator or commissioner of a 
bank, as a representative of the banking commission, officer or 
employee of a recognized auditing company, or who has become aware 

of such a secret in this capacity, and whoever tries to induce others 
to violate professional secrecy, shall be punished by a prison term 


not.to exceed six months or by a fine not exceeding 50,000 francs." 


There is a limited exception only to article 47 of the Federal Banking 
Law which permits furnishing to creditors, but only to creditors, a 
list of other crediturs upon the filing of a plan for a composition 
or a bankruptcy (liquidation), neither of which had occurred on May 5 


at the time of filing of the above captioned proceeding or has occurred 


to date. (Article 10 and 30 of federal court ordinance of April 11, 
1935). 


These provisions effectively prohibit either Finabank or Fides from 
furnishing to a foreign court, or from directly or indirectly making 
public, the names and addresses of its depositors or creditors or 
divulging information concerning their dealings with Finabank, even 
after the filing of a plan for composition with creditors or a 
bankruptcy. 


5. Under Swiss law attachments of a debtor’ property or assets are 
valid and are not voided ina proceeding for a moratorium and com- 
position with creditors. Attachments are voided only in bankruptcy 
(liquidation) proceedings (article 199 bankruptcy law). No bankruptcy 
proceedings have been commenced in Switzerland 


6. In reverse circumstances an American bank having assets but no 
place of business in Switzerland could not obtain a moratorium nor 

be adjudged a bankrupt in Switzerland even if its assets in Switzer- 
land were attached since article 52 of the Swiss Bankruptcy Law pro- 
vides that 


"The suit for collection after attachment takes place where 
the attached assets are, however the bankruptcy can be commenced 
only where the debtor has its ordinary place of business". 


Dated July 17, 1975 


Mathias Mayor 


Suscribed and sworn to before me Pierre CHRISTEN 
Notary Public in Geneva, by Mr. Mathias MAYOR this 17th day 
of July 1975. 


Me = Wan. - 


y 


AFFIDAVIT OF RICHARD B. MARRIN IN OPPOSITION DATED AUGUST 1, 1975 


a seacoast ONO 


A 


ICT COURT 


NEW YORK 


Arrange 
758.764 


AFFIDAVIT IN OPPOSITION: 


TO NOTIO: 
TO Dis 


-jard B. Marrin, being duly sworn, 
ed with the firm of 
ler, attorneys for the debtor herein. 
sn to a motion by First National Bank of 
‘soston Bank") for an order dismissing these proceedings. 
2. The Boston Bank filed two affidavits in support of 


one by its United States counsel, Thomas A. Shaw 


{"the Shaw affidavit"), and one hy its Swiss counsel, Mathias 


'| Mayor ("Mayor Affidavit"). 


THE SHAW APPIDAVIT 
3. Paragraphs 3 through 15 of the Shaw Affidavit 
factual statements of the Boston Bank's alleged claim 

‘against the debtor and a description of other litigation involving | 
the debtor in the Southern District of New York, including the 
present proceeding. We do not find serious difficulty with the 

| Boston Bank's recitation of the facts, all of which are of public 

r record, but we respectfully refer this Court to the various 
proceedings referred to, and the papers filed therein, for 


true and accurate description of the contents thereof. 


4. We dao, however, take objection to the remaining 


the allegations of paragraphs 16 through 20. 


5. Basically, these paragraphs contain legal con- 


the motion and, for the record, deny each and every 


clusions which do not require responsive pleading. The arguments ,! 


of course, will be fully briefed in the papers to be filed with 


6. In specific, we believe that the petition for a 
Chapter XI arrangement stated in substance all that is required 
' of it under the Bankruptcy Act. It clearly shows that a mora-~ 
torium had been ordered in Switzerland and that the debtor 
could not pay its debts as they fell due. In addition, it sets 
forth that the debtor hoped to be rehabilitated, either under 
the law of the United States or of Switzerland, or by a combina- 


tion thereof. It also gave a list of the creditors. Pursuant 


to Court order, extensions were obtained for filing the remaining 


information required by Rule lli-1lb, including the debtor's 
ll! statement of affairs and the schedules. These have since been 
filed with the Court. 

7. It is true that Exhibit A of the official form 
11-Fl was not filed with the original petition. This form 
seeks certain information about assets, liabilities, secured 
debts, shares of stock and major stockholders of the petitioner, 
and is for the use of the Securities & Exchange Commission. 
| The debtor is not a company regulated by the SEC. I did, 


ii however, at about the time of the filing, speak with a repre- 


| sentative of the SEC, who was well aware of the filing. He stated: 


that it was not the type of proceeding in which the SEC was 
interested. This Court has granted debtor an extension of time 


| until August 15, 1975 to file Exhibit A. 


8. he Shaw affidavit also claims that it would 
be sitkhin ¢ Court's discretion to dismiss the proceedings, 
3 int to tte 119 of the Bankruptcy Rules. The affidavit 
claims that this would be appropriate because the debtor, 


under Swiss banking practices and law, will “almost certainly 


unable or unwilling to disclose the names of all of its 


creditors and other facts which are required in Switzerland". 
The affidavit also states that the interpleader action, 


presently pending in the Southern pbistrict, act as the 


can 


for 


appropriate’ fox the disposal of the funds presently in 


the United ¢cates. As will be more fully set forth in the 

briefs to be filed with this Court, the Boston Bank is incorrect 
in its assumptions. First of all, there is no prohibition against: 
a 's revealing the names of other banks witr which it 
maintained and conducted business relationships. Secondly, there 
is a procedure available which will permit full review of 


Finabank's records, without any violation of Swiss law. This 
entails requesting the United States Court to provide for a 
rogatory commission to the Geneva Court of Justice, which would, 
with the assistance of any delegate of the United States Court, 


review all relevant documents of the debtor. In addition, the 


debtor has notified directly all of its customers of the pendency 


of the Cc 


itinental interpleader action and informed them of the 


proper method by which they could appear and assert their rights 


in that fund. To the extent it has not been done already, a 


similar communication, reviewed and approved by this Court in 
advance, couldbe sent directly to all creditors by the debtor 


Wiss 


or by a & a 


Court. This would not presumably result in 


violation of Swiss law. If the creditors thereafter declined to 


it would be their 


4 


file proofs of claims, choice. 


9. The foregoing alternatives are illustrative of the 


his Court in its discretion can effectively apply the 


mecnanics of the United States Bankruptcy Act to the present cir- 
cumstances. It is anticipated that situations will undoubtedly 
arise which will tax this Court's and counsel's ingenuity. 
However, just because this is not the "run of the mill" bank~ 
ruptct’ proceeding, is not a sufficient reason for a dismissal 

of th2 petition. 

10. The argument that the interpleader court will 
the only forum necessary for dividing up the debtor's United 
States assets is equally misfounded. ‘That proceeding will 
ermine which portion of the fund belongs to the debtor and 

‘which portion is the property of third parties. The interpleader 
court will not decide whether the Boston Bank's attachment should 
be voided because it was made within four months of the filing 

of a p2tition. It will not distribute the debtor's portion of 
that furd on a pro rata basis (or on whatever form of distribution | 
is eventually effected) to the debtor's creditors. The inter- 
pleader action is necessary to collect the assets of the debtor, 
but it is not the solution of the entire problem. The protection 


of the debtor's creditor requires the continuation of the pro- 


4j 
THE MAYOR AFFIDAVIT 


i 

{ 

{ 

| 

: | 
;;ceecirgs before this Court. | 

11. The Mayor affidavit which was received by our 
{ 
{ 


‘office on about July 22, 1975, sets forth various facts concerning 


j the debtor's "closing its windows" in Geneva and applying for 


| 
va moratorium. It also sets forth various provisions of and 


i! 
}}conclusions concerning Swiss law. That affidavit has been sent 
‘ito Swiss counsel for their review and comment. 

12. Paragraph 2 of the Mayor Affidavit recites certain 


facts vhich appear to be accurate, with certain exceptions. Those 


| 
: 
| 
| 
| 


% 


exceptions are attached as Exhibit A, which recites a portion of 
a telex received from the debtor, after it reviewed the Mayor 
Affidavit. 

13. Paragraph 3 of the Affidavit questions the 
authority of Fides Societe Fiduciaire ["Fides"] to file the 
petition on behalf of the debtor. As will be shown in our briefs 
to be filed with this Court, Fides, as Provisional Commissioner, 

' had to have authority to file the petition and acted properly in 
|! doing so. The petition is clearly the debtor's, not Fides'. 

14. Paragraph 4 of the Mayor Affidavit discussed 
Swiss law as to bank secrecy. These allegations, which are 

: also included in the Shaw Affidavit, are treated in paragraphs & 
i; ana 9, supra, and need not be repeated here. 

15. Finally, paragraphs 5 and 6 of the Mayor Affidavit 

point out differences between the Swiss Law and the United 
|, States Law with respect to the voiding of preferential attachments | 
|! ana the appropriateness of filing a petition in any place other 
' than where the debtor has its ordinary place of business. 
| Obviously, it is the United States Law which controls the pro- 
| ceedings before this Court. It is the United States Bankruptcy 


| Act and the filing of a petition pursuant to it, not the Swiss 


‘postponement of maturities, which voids preferential attachments. 


{ 
| Similarly, it is the United States Bankruptcy Act and Rules which 
P oouitk the filing of a petition in any district where the debtor 
nes property. While Swiss Law might be relevant in other aspects 
Il of these proceedings, it is not relevant on these two points. 

} WHEREFORE, it is respectfully submitted that the 

a 


motion of First National Bank of Boston be in all respects 


denied and that the debtor should be granted whatever further 


and other relief as to the Court may seem just and proper. 


ys y, 
ies py apes 


chard 


to before me 
Jist day Jot | Iuby, 1975. 


PO ee a fe 


tf). 
JNotary Public 


/ 4 We 
oS a nes. 


Vi GNIA M. STONE 
Notary rubiic, State of New York 
NO. 43-3207807 
Qualified in nichmond County 


Certificate fiied in New York County 
Gemmission Expires March 30, 1976 


scree caeretne <tenasnANNANERNhtr SEES RLINS SU: |  AOCE CCTO E S OLE RE OI AS AS EE TE A ee <A 


COPIED FROM TELEX OF 7/31/75 


OUR POSLYION REGARDING MAYOR AFFIDAVIT IS AS FOLLO‘NS POINT 
BY POINT: 


1) NO COMMENT 


2) A) DENY ALLEGATION EXCEPT THAT ON JANUARY 7, 1975 
FINABANK CLOSED IfS WINDOWS BY ORDER OF THE SWISS FEDERAL 
BANKING COMMISSION WHICH SIMULTANEOUSLY INSTRUCTED 
FINABANK T9 FILE ITS BALANCE-SHEET WITH THE APPROPRIATE 
COURT. 


B) ADMIT, WITH REMARK "BANKING MORATORI UM" 
SHOULD READ “POSTPONEMENT OF MATURITIES" (SOURCE "UBLISHED 
TRANSLATION OF SWISS BANKING LAW BY UNION BAN» OF SWITZERLAND) 


C) ADMIT EXCEPT FOR TERM "BANKING MORATORIUM" 
SEE REMARK ABOVE. 


Exhibit A 


08 AFFIDAVIT OF JEAN-MARIE NUSBAUMER DATED AUGUST 12, 1975 


73 ars _ - 
PAY @ AFFIDAVIT 


’ ‘ORZy reid 


Jean-Marie Frangois Nusbaumer, being duly sworn, deposes 
and says: 


1) I am the Principal Manager of Banque de Financement S.A. 
“Finaban':", en sursis concordataire (Finabank). I have been 


the Principal Manager since January 1, 1971. 


2) During che first week of May 1975, I met in Geneva with 
Mr. John Witmeyer, an associate of the firm Mudge Rose 
Guthrie & Alexander, New York, which firm was acting as 
counsel for Finabank in the United States. I reviewed with 
Mr. Witmeyer a petition by Finabank for a proceeding for 
an arrangement in the United States District Court for the 
Southern District of New York. Thereafter, this petition 
was considered by Professor Charles-André Junod, counsel 
for Finavank in Geneva and by members of the Board of 
director; of Finabank. Profernsor Junod and I communicated 
to Mudge Rose Guthrie & Alexander the decision of Finabtnk 
to file the above-described petition. 


3) Since at this time Finabank, which had filed a petition 
for a postponement of matur/ty, and,at the direction of the 
Court of Justicc, First Sectsuon, Republic & Canton of Geneva, 
Switzerland was under the supervision of a provisional 
commissioner, Société Fiduciaire Fides, the petition was 

also presented to Fides for its review and concurrence in 
the decision of Finabank. Fides, through its manager, 
Frédéric Hasier and its assistant-manager, Willy Becker 

" affirmed that the filing of the above-described petition 

had been authorized. 


4) AS « consequence of the above, Finabank directed Muduve 


Rose Guthric & Alexander to file the petition. 


Sworn tc befor \ ~™N 


Cn 12 th Aucus : P: 
at Gonea, Suitkerland Jean-Marie Nusbaumer 


sERMOZ, notary / No 3'696 


* > 


SFFIDAVIT OF RICHARD B. MARRIN DATED AUGUST 15, 197§, 


UNIGED SlACES DISTRICT COURT 
1. SOUTHERN DISTRICT OF NEW YORK 


ee -x 
in re ee 
IN PROCFREDING FOR 
!. BANQUE DE FINANCEMENT, S. A., : AN ARRANGEMENT : 
“y Debtor. ' 
? 75 8 764 (8.8.) 
9g + ‘ 
-- ee ee x 


STATE OF NEW YORK ) 


\ Vata eon Gee 
{i COUNTY OF NEW YORK ) 


RICHARD B. MAKRIN, being duly sworn, deposes and says: 
1. I am associated with the firm of Mudge Pose Guthrie 
|; & Aiexander, attorneys for debtor herein. 


2. Attached hereto, as Exhibits A, B, and C are 


telexes and transcripts rer ived by our office today. As 


noted therein, formalized copies of these affidavits are being 
! : ‘ Pas ; : 

{! airmailed to us for filing with the Court. They are being 

4 

|) presented in the attached form, however, so they will be 


available to the Court for oral argument on August 19, 1975. 


3. ‘he three affidavits essentially detail my 

| : 

| att vit of July 30, 1975 which was submitted in opposition 
i 


to the pending motion to dismiss. However, if this Court 


thinks it reasonable, we have no objection to giving movants a 


reasonable amount of time to reply to them after oral argument. 


Richard B. Marrin — 
Sworn to before me this 


1$th day of August, 1975. 


i 

1} 
ee 
| Notary Public 
' 

| 
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ca$ 1343 EDT? me 
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a: : TEN TLeS JOHN , J KI REY AND f 

, i 2 BANK 
paANQuE DE FINANCEMENT SA FINAEA 
EN SUKSIS CONCOKDATAI RE 
GEN EVA SWITZERLAND 


| £2197 FINA CH 
{ 


FROM ! 


| 
| AUGIST 15, 1975 F 
FOLLOWING IS AN AFFIDAVIT EXECUTED BY PROFESSEUR 
GHAPLES ANDRE JUNOD AND WHICH IS BEING AIRMAILED 10 
| OU» : 
“76 < 
a a is ao an ; 
a Ak — oor pigaigal QJESTION PLEASE CALL EITHER 


: £ 
‘I es PHONE GENEVA &% OFFICE 21 76 7 

| basa 35 33 GOH OR “4R PIERRE ENGEL TEL. . 

LFFICE 35 95 45 HOME A6 $7 ©) 
i | TEXT CF AFFIDAVIT: 
Fata 

: VUCTS 

¢i) AEE IDAVIT Ge 
om eae: c 


i 
ot 
or. 


FOR THE 


aS UNITED STATES CISTRICT COURT 
P48 SOUTHERN DISTHICT OF NEW YORA 

ue IN hE 
to LAQQJE LF FINANCEAENT Se hes IN PROCFEDINGS FOR 
3 LEDIOR AN ARRANGEMENT 


756 BD 164 © HeBe? 


ee er col ac wfcntug aia aoe ON ME OE ee 


CHAKLES-*#NDRE JINOD, BEING DULY SWOKN, PFPCSES AND SAYS? 


1. A4 AN ATTORNEY DULY ADMITTFD FOR QVEH TWENTY YEARS 
10 THE Gt Js BAK (SYITZERLANE) ¢ AND AM #& PARTNER OF THE LAW 
Flim GINOL ANT GUYFT, 1G, HUF DE LA COKRRATERIF, GENEVA, 
SwiTZERLOND. [I AM SLSO & PHOFESSGR AT THF FACULTY OF LAW OF 
HWE UNIVE? OF GENFVAs wHFRE I HAVE BEEN TEACHING, INTFR ALIA, 
g J¥ LAwW SINCE 1961. 


MAXE THIS AFFIDAVIT AT THE REQUFST OF *BANQJE LE 
NT SeA. "FINABGNd', GENEVA, WHICH I AM REPRESINTING 


TOINFY IN SWITZFRLAND. 


MAYOR, LATED JULY 
i 


I 
THEKETO- 


IN KEPLY TO PARAGRAPH &t, SUE-PAKAGRAPH C OF 4ATHIAS 

GPSILAVITs, IT SHOJLE EE SPFCIFIER THAT FINABENK'S 
A MGRATCEIJIS DATEL JUYE 1OTH, 1973 WAS MATE 

TH ITS CREDITCHS. SJ 

LEST NECESSARY STEP 


INING AN BRRANGEMENT Wl 
UNDE SWISS LAws, THE F 
ARE ANCEMINT + 


IN PARACRArPH 3 OF THIS AFFICAVIT, “Pe. MGYCR ASSERTS 
fh OF THE COJRK1 IN THE EANKING MORATORIUM PROCE 
(EUV TL RED FIDES WOULD BE AUTHCKIZEEL TO FILE & 
ECING UNCER ¢ FCREIGN LANKRSPTCY L&w'. WITH ALL 
PPO Mite MAY. THAT 1S NOT CORRECT. ANTICLE 35, 
TRE SeISS BANKING LAW YUOTFL SY MR. MAYOR RFFFRS TO 
LIFFERENT SITJATIONs, 1¢E. wHEN IT APPEARS, WITHIN 
4ORATOPTUM, THAT THE BANK'S ASSETS ARF NOT SJFFICIENT 
COVEN -LITIES. IN SUCH & CASF, NO APPLICATICN INTC 
THE CCJST IS REQUIRED FROM THE PART OF THE COMMISSIONER ANN, 
CONTRARY TO wHAT IS STATED PY MR. MAYOR, THE BANK IS ENTITLEL 
TO LECLAcE ITSELF A&A EANKRUPT OR TO APPLY FOR AN ORMINARY 
MORATORIUM CWITH & VIEW TG OETAINING AN ARRANGEMENT WiTy ITS 
CHEOITONS) WITHOUT ANY PRIOR AJTHORIZATION FROM THE COURT, 
AS A MATTER OF FACT, THIS IS EXACTLY WHAT W4GS PONF RY 
FINAEPNKA THROJGH MY ABOVE MFNTIONFD APPLICATION PeTED JINE 
Pais Yor, F219 15 ALSO GCE VERY CLEAR UY THE FINAL worEs 
MAYOR'S WiJOTHATION OF THE SAID STATUTORY PROVISION: 
TE BANK PETITIONS FOR AN ARRANGEMENT WITH CREDITORS'. 


TO SHORTEN THE LDURA- 
SENAING MORATORIUM CvHICH IS NECFSSARILY GRANTED 
t INTER ARTICLE &9, PARAGRAPH 2& CF THE SAMF Law). 
1 ADPEAR THAT THE BANK IS INSOLVENT WLIHIN THF 
MEANING OF ARTICLE 35, PARAGRAPH © = wHICH IS THE CASF OF 
FIND LANK. 


Siafn union 


we 


Ge THEREFORE, THE POSITION VERY CLEARLY IS, UNDFR SWISS 
LAws, THAT A BANA THAT HAS OETAINED A EANKING MOGRATORIU’ IN 
ACCORCANCE wITH iRTICLE 29 OF THE SWISS EANKXING LAV IS ENTIT- 
LED, AT ANY TIME, TO APPLY FOR AN ORDINARY MORATORIJIM CWITH 
A VIEW TO CRTAINING AN ARRANGEMENT WITH iTS CRELITORS) OP 
IS INSOLVENT) TO CECLARE ITSFLF A PANKRUPT, WIiTHOJT 
CR AUTHORIZATION FROM ANY COURT. IT IS EVEN DISPUTA-~ 
WHETHER SUCH AN APPLICATION FOR AN ORDINARY MORATORIJM OR 


SUCH A VOLONTARY PFCLARATION OF BANKRJPTCY REQJIRES, UNDER 
SWISS LAws THE CONSENT OF THE BANKING CO4NISSICONER, IN MY 
OriNiON, SUCH CONSENT SHOJLD NOT PE REQJIRED, IN THE LIGIT oF 
ARTICLE 32, PARACKAPH & OF THE SWISS BANKING LAW. THE QUFS- 
TION IS, HOWEVFR IRRELEVANT, AS FINAEA#NK'S PETITION IN THE 
UeSeAe UNTER CHAYTER X1 WAS MADE WITH THE FOR4AL APPROVAL OF 
FIDES. 


« 


IT SHOULD BE SPECIFIED THAT, UNDER SWISS Liv, A RANZ 
BIEN GROSNTED A ME4OKRATORIUM IN ACCORDANCE WITH ARTI-~ 
THE SwWIlSS BANKING LAW REMAINS ENTITLED TO CONTINUE 
ESS NOR“ALLY, UNDER THE SUPERVISION OF THE APPOINTED 
TONER» WITH THE EXCEPTION ONLY OF THE REPAYMINT OF * OLD’ 
C€1.E. OF DEBTS ALREADY FXISTING UPON THE DATF OF THF 
MM FCh A BSNKING MORATORIUM), THIS IS SPECIFIER CLEAR- 
LY EY ARTICLE 32, PARAGRAPH & OF THE SWISS BéNKING LAW, WHICH 
READS #S FOLLOWS : *EURING THE MORATORIUM, THE BANK CCNTINJES 
ITS BJSINFSS UND! R THE SUPERVISION OF THE COMMISSIOVFR AND IN 
ACCORLSNCE WITH HIS INSTRUCTIONS, IT IS HOWEVFR PROXIBITED TO 
TAKE ANY ACTION THAT WOULD BE DETRIMENTAL TO THE LEGITIMATF 
INTEEFSTS <F ITS CREDITOHKS OR THAT WOULD BRING ANY ATVANTAGE 
71O SOME OF TRRM- ANY REPAYMENT IS SUBUECT TO THE AGHEFMENT OF 
THE COY4ISSIONERe .e"s IT ISs THEREFORE, QUITE CLEAR AT, 
UNDER SWISS LAWs FILES AS PROVISIONAL COMMISSIONER OF 
riNebeNA, FULL POWER TO AUTHORIZE THE COMMENCE“ENT OF AGONY 
LEGS]. PROCFITINGS ABROAD, INCLUPING FOrFIGY FANKRIPTCY PFCORF- 
LINCS 


Ge ON JULY 14TH, 1975 A PECISIGN WAS REVISED RY THE FIRST 
SECTION OF THE GFNEVA CLULL. COURT OF JISTICF GPENTING 
FINSEING'S Hor LICATION CRATFD JINE 19TH, 197%) FCR A SIX 

MOvi & 4ORPTORIIM sILER ARTICLE 37 OF THR SWISS EANSINC Lihue 
TRAT DFCISION DESIGNATED AS COMMISSIONFRS OF FINAF ENA FILES; 
PIERRE ENGEL &ND HENRI 4A&GNENAT, THE SA4E LECISICN &LSO 
DIHFECTFI TUF COMSISSIOVERS TO MAKE THE NECKSSARY STEPS 

IN ACCOLLANCE WITH SWISS LAW CI. Fe WAINLY TO PEEPARE A 
STATE4ENT OF ASSETS (NE LIABILITIES OF FINAEAVK) WITH & VIFW TC 
PROPOSING AN ARRANGEMENT WITH CRECITORS. 


oe UNDER THE ABOVE MENTIONS D MORATORIUM PROCEDJRF, 
TWO SOLJTICUS Ca¥ EE FNVISAGED AND HAVE ACTJALLY EPREEN 
CONTF4PLATED BY FINAEAVK: EITHER ALL THE EANK'S ASSETS CAN 
BE DISTHIFITED TO 1TS CHELITOIS, IN FULL SATISFACTION GF 
THEIR CLAS, SUCH A SOLUTION, WHICH IS TERMEL 
**CONCORDAT PAR ABANTCY D* ACTIFS'*, WOULP RESULT IN THE 
LIQJIDSTICY OF THE BANK: OK THE BANK'S ASSETS CAN SE 
DISTRIZITEL ONLY PARTIALLY, IN ORDER TO SECJRE THF PAY SENT 
OF & CERTAIN PERCENTAGE C¥HICH WOJLD ALSO EE IN FULL 
SATISFACTION Of THF CRELITOFS' CLAIMS)» UNDER SUCH 

ICES AS WOULR ENABLE THE BANK TO RES'I“E iis 


EUSINFSS éSTFR THF. MORATORIUM, SJUCd A SOLJTIGON 18 TEFAED 
*€CONCOHDAT-LIVITENDE'' C1. Ee **GRRAVGEMENT CN A PFRCENTAGE 
BASIS''). NG DECISION HAS EFFN MADE YET BY FINAPANA 
REGARDING THF TYPE OF AKRANGFMENT THAT IT WILL PROPOSE, 

WD THE C 
ANOWN UN1 
BY THE Sk 


VICO4E OF THE ARRANGFAENT PROCEDURE wILL NOT EF 
IL VOTED JFOY FY THE BANK'S CREDITORS AND &PPROVER 
ISS COURT. , 
WITH REFERENCE TO PARAGRAPH 4 OF MPe MAYOR'S 
Il DEEM IT UNNECESSARY TC ANSWER IT IN PETAIL, 

| SI4PLY STATE THAT NFITHER ARTICLE 213 OF THE 
SWISS CRIMINAL CODF NOR ARTICLE 47 OF THE SWISS BANKING LAW 
PREVEVT & SwISS EEN “hOM INITIATING LEGAL PROCEFFINGS PFTORE 
A FOKEIGN COJRT, INCLUILING EANKRJPTCY PROCEEDINGS. IT WOULD EF 
UNNECESS4&&Y¢ TO CONSIDER THE EXTENT TO WHICH EANKING SECRECY 
1S, iINbFaA SWISS LAW, PROTECTED WITHIN PANSRIPTCY PROCEELINGS 
OR EVEN WITAIN AN ARRANGEMENT WITH CREDITORS. IT IS SJFFICIENT 
TO INEICAOTE THAT, IN ACCORDéNCE WITH THE PECISICN RFINDEHED EY 
THE GFIFVA COURT OF JISTICF ON UJILY LTH. 1975, AN ANNCUCE MENT 
INVITING TREDITOKS OF FINARANS TO NOTIFY THFIR CLAIMS TO 
THE COS4ISSIGIERS HGS BEFN PIELISHEDs WHICH MEAMS That 
FINGEONA «wilh HEUE A COAPLETE LIST OF SLL 115 CRFEITONS 
CwiFETHEEY RFCOGNIZFE ONES OR SIMPLY ALLELGED CNFS de THEREFORE, 
TO THE EXTENT THAT THE LAW OF THE JNITED STATES WCJLD FEIJIRE 
THAT ALL CREDITCHS OF FINAEANK SHOJLD BE GIVEN NOTICE OF THF 
CHAPTER XE PROCEFFINGS THAT HAVE BEEN COMMENTED IN NFW YORK, 
1T bOJLD PF VERY FASY FOR THE COMMISSIONERS APPOINTED HY THE 
GENEVA COJKT OF wJSTICE TO SEND SUCH A PERSONAL NOTICE TO FACH 
CALLEPGEP) CheLITOR OF FINARANK ANT TO “MAKE FOR YOUR COJRT 
CN GFF DAVIT WHERE Y THEY HAVE SENT SUCH A NOTICH, SO THET 
THE REQITNE ENTS GF YOUR LAW WOJLL EF SATISFIFr wIT40JT ANY 
INF RINGEMINT OF SWISS PANKING SECRECY. , 


CSICNNT) POF. CHANLYS<PNDRE WNOD 
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= pment emer enemies 


eee RN CE 


SULSCRILEN SYED SWORN BEFORE ME 
THIS FIFTEFNTEK KAY OF ASGIST 1975 


CSIGNFD) PAUL TOUSNIERs NOTARY PUBLIC 
UNQUOTE 

o 

MUDGEROSE NYA 


BiG? FINE, CH 


ft) 


WELI, HECEIVED 717 
APPARENTLY WELL R&SCELVED THU 


BIBI : 


"Lx UIA ITT DIAL 169 OR 363 


<crasunisentenaomssiaiiantal 
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AlTTENT 


FROG: FaV2IT DE FINANCENENT SA 'FINABANK' 


EN SUHSIS CONCORDATALRE 
GENEVA, SwITZ*BLAND 


AUGIST 15. 1975 


ALEMANDERNEW YORK 
> MARRIN OF MR 


KI REY 


we HAUE FE FOUTED ANT ARE SENDING TO YOJ TODAY AN 


BEF LDGVLT AS FOLLOWS? 


QuoTE 


STATES PISTRICT CCJRT 
IN PISTRICT OF NEW YOR 


BANQUJE DF SCEMENT SA ‘FINABANA’ 
FN SJRSTS CONCORDATALRE 


DEBITOR 
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AFFIDAVIT 
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CONF FDEHATION OF SWITZERLAND > 
7 aoe 8 
HEPJELIC AND CFENIGN GF GENEVA > 


MAKIO OLIVFEQ, BFING DJLY SWORN, 


DEPOSFS “ND SAYS: : 
le I AM TIlE MANAGING DIRECTOR OF THE BANQUF DF 
FINANCEMENT Sef ‘FINS PANK', EX SURSIS CONCORDATAI RE, 
Cttry EANK'* 2). I HAVE PERSONAL KNOULFLGE OF THE 
MATTERS HEREINGFTER REFERRED TO- 
| 2. FINALAVN IS A SWISS CORPORATION WHICH FNGAGFS 


| IN THE BJSINESS CF BANKING IN SWITZERLAND. 


Se FINABANK DOES NOT AND NEVER HAS HAD AN OFFICE 
CK AGENT IN THE UNITED STATES. 


} 4 FINARANK IS NOT LICENSEP OR ABIUTHORIZFF TO £0 
«| BUSINESS IN THF JNITFE STATESs IT DOES HOT EO BUSIN 


; 

615 | 1n THY UNITEL STATES NOH IS ITS BUSINFSS REGJLETFD EY 

C35 | ANY FEDERAL Ci STATE ACENCY OF THE UNITED STATES. : 
oye | (SICNED) MARIO OLIVFRO 


wes 


SUESCHIBED AND SWORN TO 
| BEFORE ME THIS ISTH PAL CF 
AJGIST » I9TS 


CSIGNED) OLIVIER GAMPENT 
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JEAN-MARIE FRANCOIS NUSBAUMER, being duly sworn, 


4 
Acposes and says: 


1. I am the Principal Manager of Banque de 


Financement S.A. “Pinabank", en sursis concordataire 


(Finabank). I have been the Principal Manager since 


January 1, 1971. 


2. During the first week of May 1975, i met in 


Geneva with Mr. John Witmeyer, an associate of the firm of 


Mudge Rose Guthrie & Alexander, New York, which firm was 


acting as counsel for Finabank in the United States. r 


reviewed with Mr. Witmeyer a petition by Finabank for a 


proceeding for an arrangement in the United States District 


Court for the Southern District of New York. Thereafter, 


this petition was considered by Professor Charles-Andre 


Junod, counsel for Finabank in Geneva and by members of 


the Board of D.rectors of Finahbank. Professor Junod and I 


communicated to Mudge Rose Guthrie & Alexander the decision 


of Finabank to file the above-described petition. 


3. Since at this time Finabank, which had filed 


a petition for a postponement of maturity, and, at the 


direction of the Court of Justice, First Section, Republic 


and Canton of Switzerland was under the supervision of a 


provisional commissioner, Societe Fiduciaire Fides, the 


petition was also presented to Fides for its review and 


through 


concurrence in the decision of Finabank. Fides, 


tN 


4 


its manager, Frederic Hasler and its assistant-manager, 
Willy Becker, affirmed that the filing of the above- 


described »etition had been authorized. 


4, S a consequence of the above, Finabank directed 


Mudge Rose Guthrie & Alexander to file the petition. 


x 


soit rains oasnariernia iene MO al OL UE ra 
Jean-Marie Francois Nushaumer 


Sworn to before ie this 


day of ASugust, 1975, 


Notary Public 
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CONFEDERATION OF SWITZERLAND ) 
) $S.: 


REPUBLIC AND CANTON OF GENEVA ) 


Mario Olivero, being duly sworn, deposes and says: 


1. IT am the Managing Director of the Banque de 
Financem t S.A. "“PINABANK" en sursis concordataire, 


("Finabank"). I have personal knowledge of the matters 


zs Finabank is a Swiss corporé on which engages 
f 


in the business of banking in Switzerland. 


-inabank does not and never has had an office 


ty 


or agent in the United States. 


4. Finabank is not licensed or authorized to do 
business in the United States. It does not do business 
in the United States nor is its business regulated by any 


Federal or State Agency of the United States. 


ow, 


Ary 
_ Oh Sail ies 
——-Mario OLIVERO 


Subscribed and sworn to 
before me this/SMday of 
ian,” August, 1975 


A 70 AFFIDAVIT 0: CHARLES-ANDRE JUNOD DATED AUGUST 15, 1975 


CHARLES-ANODR JUNOD 


’ 


PROPEESHURM A LA FROULTE OF ORMOIT 
' 


@e wuniversyé OF senétve 


eeneverte August 15th, 1975. 
40, RUE OE LA CORRATERIE 


TEL. 217077 


AFFIDAVIT 


For the 
United States District Court 
Southern District of Now-York 
In xe 
Banque de Financement S.A., in proceedings for 
debtor an arrangement 


73.6 764 Db.) 


eee meneame enema cnr 


Charles-André Junod, being duly sworn, 


deposes and says 


ds I am an attorney duly admitted for 
over twenty ycars to the Geneva bar (Switzer- 
land), and am a partner of the law firm Junod 
& Guyct, 10, rue de la Corraterie, Geneva, 
Switzerland. I am also a professor at the 
Faculty of Law of the University of Geneva, 
where I have been teaching, inter alia, 


administrative law since 1961. 


ae I make this affidavit at the request 
of "Banque de Financement S.A. - Finabank", 
Geneva, which I am representing as an attorney 


in Switzerland, 


i I have read the affidavit of 
Mathias Mayor, dated July 17th, 1975, and 


make this affidavit in response thereto. 


4. In reply to paragraph 2, sub- 
paragraph c of Mathias Mayor's affidavit, 

it should be specified that Finabank's 
petition for a moratorium dated June 9th, 
1935 was made with a view to obtaining an 
arrangement with its creditors. Such a peti- 
tion is, under Swiss law, the first necessary’ 


step for such an arrangement. 


D4 In paragraph 3 of 

Mr. Mayor asserts that “an order of the Court 
in the banking moratorium proceeding would 
be required before Fides would be authorized 
to file a proceeding under any foreign 
bankruptcy law“, With all due respect to 
Mayor, that is not correct. Article 35, 
paragraph 2 of the Swiss banking law quoted 
by Mr. Mayor refers to a completly different 
situation, i.e. when it appears, within a 
banking moratorium, that the bank's assets 
are not sufficient to cover its liabilities. 
In such a case, no application mato the Court 
is required from the part of the commissioner 
and, contrary to what is stated by Mr. Mayor, 
the bank is entitled to declare itself a 


bankrupt or to apply for an ordinary moratoriun 


(with a view to obtaining an arrangement with 


its creditors) without any prior authorization 


from the Court 7; as a matter of fact, this 
exactly what was done by Finabank through iy 
above mentioned application dated June 19th, 
1975 ; this is also made very clear by the 
final words in Mr. Mayor's quotation of the 
said statutory provision : "unless the bank 
petitions for an arrangement with creditors". 
The only purpose of the said article 35, ( 
paragraph 2 of the Swiss banking law is to 
enable the Court to shorten the duration of 
the banking moratorium (which is necessarily 
granted for one year under article 29, para- 
graph 2 of the same law), should it appear 
that the bank is insolvent within the meaning 
Of article 35, paragraph 2 = which is the case 


Of FPinanani:, 


6. Therefore, the position very 
clearly is, under) Swiss law, that a bank that 
has obtained a banking moratorium in accordance 


with article 29 of the Swiss banking law is 


entitled; ut any time, to apply for an ordinary 


moratorium (with a view to obtaining an arran- 
gement with Lts creditors) or (if it is insel- 
vent) to declare itself a bankrupt, without 

any prior authorization from any Court. It is 
even disputable whether such an application 

for an ordinary moratorium or such a volontary 
declaration of bankruptcy requires, under 

Swiss law, the consent of the banking commis- 
sioner ; in my opinion, such consent should not 


be roquired, in the light of articic 32, 


a oe 


paragraph 2 of the Swiss banking law. The 
question is, howevcr, irrelevant, as Finabank's 


petition in the U.S.A. under chapter AI was 


made with the formal approval of Fides. 


vac It should be specificd that, 
under Swiss law, a bank that has been granted 
a moratorium in accordance with article 29 of 
the Swiss banking law remains entitled to 
continue its business normally, under the 
supervision of the appointed commissioncr, 
with the exception only of the repayment of 
"old" creditors (i.e. of debts already 
existing upon the date of the application 

for a banking moratorium) ; this is specificd 
clearly by article 32, paragraph 2 of the 
Swiss banking law, which reads as follows : 
“during the moratorium, the bank continues 

its business under the supervision of the 
commissioner and in accordance with his 
instructions ; it is however prohibited to 
take any action that would be detrimental 

the legitimate interests of its creditors or 
that would bring any advantage to some of them. 
Any repayment is subject to the agreement of 
the commnissioner...". It is, therefore, quite 
clear that, under Swiss law, Fides had, as : 
provisional commissioner of Finabank, full 
power to authorize the commencement of any 
legal proceedings abroad, including foreign 


bankruptcy procecdings. 


oS. On July 14th, 1975, a decision 
was rendsalby the first section of the Geneva 
civil Court of Justice granting Finabank’s 
application (dated June 19th, 1975) for a 

six months moratorium under article 37 of the 
Swiss banking law. That decision designated 
as commissioners of Finabank Fides, Picrre 
Engel and Henri Magnenat ; the same decision 
also directed the commissioners to make the 
necessary steps in accordance with Swiss law 
(i.e, mainly to prepare a statement oc asscts 
and liabilities of Finaban):) with a view to 


proposing an arrangement with creditors. 


9. Under the above mentioned mora- 
torium procedure, two solutions can be envi- 
saged and have actually been contemplated hy 
Finabank : either all the bank's assets can 

be distributed to its creditors, in full 
satisfaction of their ciaims ; such a solution, 
which is termed “concordat par abandon d'actirs", 
would result in the liquidation ef the bank; 
or the bank's assets can be distributed only 
partially, in order to secure the payment of 


a certain percentage (which would also be in 


full satisfaction of the creditors’ claims) - 


under such circums ances as would enable the 
bank te resume its business after the morato- 
rium + such a solution is tcrmed “concordat— 
Gividende" (i.c. “arrangement on a percentage 


basis"). No decision has been made yet by 


kwef ei 


Finabank regarding the type of arrangement that 
it will propose, and the outcome of the arran~ 
gement procedure will not be known until voted 
upon by the bank's creditors and approved by 
the Swiss Court. 


10. With reference to paragraph 4 of 
Mr. Mayor's affidavit, I deem it unnecessary 

to answer it in detail, but shall simply state 
that neither article 273 of the Swiss Criminal 
Code nor article 47 of the Swiss banking law 
prevent a Swiss bank from initiating legal 
proceedings before a foreign court, including 
bankxuptcy proceedings. It would be unnecessary 
to consider the extent to which banking secrecy 
is, under Swiss law, protected within baniruptcy 


proceedings or even within an arrangement with 


creditors. It is sufficient to indicate that, 


in accordance with the decision rendered by 
the Geneva Court of Justice on July 14th, 
1975, an announcement inviting all creditors 
of Pinabank to notify their claims to the 
commissioners has been published, which means 
that Finabank will. have a complete list of all 
its creditors (wheter recoynized ones or 
simply alledged one}. Therefore, to the 

that the law of the United States would require 
that all creditors of Pinabank should be given 
notice of the chapter xl proceedings that have 


been comnerad in Now-York, it would be very 


ye 2. 


easy for the comaissioncrs apointed by the 
Geneva Court of Justice to send such a personal 
notice to each (alledged) creditor of Finalbank 
and to make for your Court an affidavit where: 
by they have sent such a notice, so that the 
requirements of your law would be satisfied 
without any infringement of Swiss banliing 


secrecy. 


(Prof. Charles-André JULIOD) 
Subscribed and sworn before me this 


fifteerhday of August 1975. 


(Paul TOURNIZR, Notary 
public). 
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STIPULATION GRANTING LEAVE TO CHASE MANHATTEN BANK TO JOIN PENDING 
MOTION OF FIRST NATIONAL BANK OF BOSTON TO DISMISS. DATED AUG\sT 18) 1975 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


In re eae? Proceedings For An 
Arrangement No. 75 B. 764 
BANQUE DE FINANCEMENT, S.A. : (RB) 


Debtor. ‘ STIPULATION 


WHEREAS, a Petition For An Arrangement pursuant to 
Chapter XI of the Bankruptcy Act was filed on May 7, 1975 in 
this Court (the “Court") on behalf of Banque De Financement, Suh. 
("Pinabank"), a Swiss banking corporation; and 

WHEREAS, The Chase Manhattan Bank (National Association) | 
("Chase") instituted an action entitled The Chase Manhattan Bank, 
N.A. v. Bangue De Financement, S.A., Index No. 75 Civ. 39, (HFW), 


in the Court, to recover from Finabank $491,000 plus interest 


on account of certain foreign exchange transactions between 


| 
t 
| 
\ 
{ 
| 
' 
| 
| 
| 
| 


Chase and Finabank and Chase was granted an order of attachment 
‘ ie ; | 

action dated January 6, 1975 pursuant to which levies | 

were made on property in the name of Finabank on deposit at 


Continental Bank International ("CBI"); and 


rac 


w.ctaPAg, The First National Bank of Boston ("“FNBB") 


i] 
ection in the Court against Finabank on January 20, 1975} 


ing damages in the amount of $9,176,375 for breach of two 


forward foreign exchange contracts and FNBB was granted an order 
of attachment in said action dated January 20, 1975, pursuant to 
which levies were made on property in the name of Finabank on 
deposit at CBI; and 


WHEREAS, FNBB has filed a motion to dismiss the within 


proceedings, which motion is presently pending before this 


Court; and 


WHEREAS, 


miss on the grounds set 


as follows: 


1. Leave may be granted to 


FNBB to 


Chase wishes to sn its 


join 
forth in said motion. 


parties hereto stipulate 


in 
dismiss the within proceedings 


without £ 


as 


THE FIRST 


BANK 


7 7 
¢ / 
By / 


CHAS 


é 
3 
7G 


THE MANHATI 


Fs f-¢ 


and an 


of the time when 


motion to dis- 


and agree 


the pending 


order 


urther notice per- 


ob- 


the 


OF BOSTON 


AMENDED SCHEDULES OF DEBTOR PURSUANT TO RULE 17-11 


In Proceeding for 
an Arrangement 


No. 75 B 764 


PTCY RULES, AND 
NAMES AND ADDRESSES 
PRINCIPAL CRiUDITORS 


Mudge, Rose,Guthrie & Alexander 
Attorneys for Debtor 

Banque de Financement, S. A. 

20 Broad Street 

New York, New York 10005 


| BEST Copy AVAILABLE 


‘ Name and rosidonce. 


a@. what is your full name and social sco uty number? 
Banque de Financement S.A. “FINABANK", ~ No Social 
Security number. ° 


b. Havo you used, or boen known by, any other names 
within tho 6 years immediately preceding the filing of the 
original petition herein? 


No. 


c. .vhere do you now reside 
2, xue de la Bourse 
Geneva, Switzerland 


d. Where else have you resided during the 6 years 
immediately preceding the £iling of the original petition 
herein? 

Not applicable. 


2. Occupation and income. 


a. Wiat is your occupation ? 


Engaged in banking business. 


Where are you now employed 7 


Not applicable | 


c. Have you been in a partnership with anyone, or engaged 
in any business during the 6 years immediately preceding 
the filing of the original petition hercin ? (If so, give 
particulars, including names, dates, and places.) 
No. 


d. What amount of income have you received from your 
trade ox profession during each of the 2 calendar years im- 
mediately preeeding the filing of the original potition 

horoin? : 
1974 = Loss ef Swiss Francs 142,640,530.61 
1973 = Profita® Swiss Francs 2,836,926.28 


@. What amount of income have you received from other 
sources during cach of these 2 years ? 


Not applicable. 


3. Tax returns and refunds. 


a. Where did you file your last federal and state income 
tax returns for the 2 years immcdiately preceding the filing 
of tha criginal petition herein? 


No tax returns files in the United States or any 
state thercof. 


b. What tax refunds (income and other) have you received 
Guring the year immediately preceding the filing of the origi_ 
nal petition herein? 


None in the United States. 


In Switzerland, Swiss Francs 17,448. 


c. To what tax refunds (income or other), if any, are you, 


{SAY 219 TOES EE TF PTT 


or may you be, entitled 2? (Give particulars, including informa- 
tion as to any refund payable jointly to you and your spouse or 


any other person.) 


None in the United States. 
In Switzerland, Swiss Francs 9,123. 


Bank accounts and safe deposit boxes. 


a. What ban, accounts have you maintained, alone or to- 
gether with any other person, and in your own of any other 
name within the 2 years immediately preceding the filing of 
the original petition (Give the name and address of 
‘each bank, th a ich the deposit is maintained, and 
the name and address of every other person authorized to make 


withdrawals from such account.) 


1) Lxhdibit A hereto shows list of banks and other 
depositaries of Finabank in the United States of America. 
Recounts in non-United States banks and other institutions 
will bo supplied when assembled. 

2) Exhibit B hereto is the current list of authorized 
signatorics of Banquo do Financement 


| 


b. What safe deposit box or boxes or other depository 
or depositorics have you kept or used for your securities, 
cash, or othcr valuables within the 2 years immediately 
proceding the filing of the original petition herein? (Give 
the name and address of the bank or other depository, the 
name in which cach box or other depository was kept, the 
hame and address of every other person who had the right 
of access thercto, a brief description of the contents 
thereof, and, if the box has been surrendered, state when 
surrendercd, or, if transferred, when transferred, and the 
mame and address of the transferee.) : 


See answer to 4a supra. 


S. Books and records. 


@. Hive you kept books of account or records relating 
to your aifairs within the 2 years immediately preceding the 
filing of the original petition herein? 

Yes. 

b. In whose possessession are these books or records? 

(Give names and adcxcess.) 
Ourselves 

c. If any of these books or records are not available, 
explain. 

Not applicable. 

dad) Have any booxs of account cr xecords relating to your 
affairs been destroyed, lost, or otherwise disposed of whithin 

} immediately preceding the filing of the original 
etition herein? (If so, give particulars, including date cf 
Gestruction, loss, or disposition, and reason therefor.) 
No. 


6. Property held for another person. 


What property do you hold for any other person? (Give 
mamc and address of cach prrson, and describe the property, 
or value thereof, and all writings relating thereto. 


Prope:'ty, held for various customers, which is the Subject 


ef action entitled Continental Bank v. Banque de Financement, 
et al. 


Seo Exhibit C horeto 


Other property: see Exhibit D hereto, 


~3« 
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7. Prior bankruptcy. 


What proceedings under the Dankruptcy Act have previ- 
ously been brought by or against you? (State the location 
of the bankruptcy court, the nature and number of each pro- 
ceeding, the Gate when it was files, and whether a discharge 
was granted or refused, the proceeding was dismissed, or a 
composition, arrangement, or plan was confirmed.) 

None. 

8. Receiverships, general assignments, and other modes of 
liquidation. 

a Was any of your, property, the time of the filing 
of the original petition herein, in the hands of a receiver, 
trustee, or other liquidating agent? (If so, give'a brief 
description of the property, the name and address of the 
receiver, trustee, or other agent, and, if the agent was 
appointed in a court proceeding, the name and location of 
the court and the nature of the proceeding.) 

On January 10, 1975, pursuant to the laws of 
Switzerland, pursuant to the direction of the Swiss Banking 
Commission petitioner filed a petition for "“sursis bancaire" 
(Postponement of Maturity) with the Premi@ére Section of the 
Court of Justice of the Canton of Geneva, Confederation of 
Switzerland. On January 20, 1975, a mandate was made by the 
Court of Justice, Canton of Geneva, Confederation of Switzerland, 
constitutiing FIDES Société Fiduciaire, a corporation organized 
under the laws c< Switzerland with its place of business at 
Avenue de Champel 8c, 1206 Geneva, Switzerland, as Commissaire 
Provisoire, or Temporary Commissioner, of Finabank. 


b. Have you made any assignment of your property for the 
benefit of your creditors, or any general settlemont with 
your creditors, within one year immediately preceding the 
filing of the original petition herein? (If so, give dates, 
the name and address of the assignee, and a brief statement 
of the terms of assignment or settlement.) 

No. 


9. Property in hands of third person. 


Is any other person holding anything of value in which you 
Nave an interest? (Give name and address, location and description 
o£ tho property, and circumstances of the holding.) 

Yeo, sae answer to 10(c) infra. 


Suits, executions, and attachments. 


a. Wiere you a party to any suit pending at the timo of 
the filing of the original petition herein? rf so, give the 
name and location of the court and the title and nature of the 
procceding.) ; 

Yes, see answers to 10(b) and 10(c) infra. 

b. Were you a party to any suit terminated within the 
year imme. tatcly preceding the filing of the original petitition 
herein? (Ii so, giva the name and location of the court, the 


title and nature of the proceeding, and the result.) 


2. Chase Manhattan Bank v. Banque de Financement S.A.» 
United States District Court for the Southern District 
of New York; action for alleged breach on contract; 
stayed in the discovery stage by Rule 11-44 of the 
Bankruptcy rules. 


First National Bank of Boston, v. Banque de 
United States District Court for the Southern D 


New York; alleged for alleged breach of contrac 


ts: 
=e 


in the discovery stage by Rule 11-44 of the Bankruptcy rules. 


Continental Bank International v. Banaue de Financement S.A. 


et_al.; United States District Court for the Southern 
District of New York; interpleader action; stayed in the 
Pleading stage by Rule 11-44 of the Bankruptcy rules. 


Various actions outside of the United States of America, 


including: Societa Generale Immobiliare de Lavori di Utilita 


Puviica e Agricola Socicta Per Azioni v. Edilcentro 


Limited ct al.; Supreme Court (E 


Nassau, Commonwealth of the Bahamas. 


c. Has any of your property beea attached, garnished, or 
seized under any legal or equitable process within the 4 months 
4mmeditacly preceding the filing of the original petition herein? 
(If so, describe the property seized or person garnished, and at 
whose suit.) 

Yes: 1) Attachment lions filed on funds on deposit at 
Chase Manhattan Dank, Now York, New York, and Continental Bank 
International by alleged ereditors of the prtitioner, including 
Chase Manhattan Dank, Pirst National Bank of Boston and various 


actions outside the United States of Amorica. 2) In addition, 


ae 


~~ 


ie 


en oer ee 
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Chase Manhattan and Continental Bank International have 
blocked various funds within the United States of America 
belonging to both Finabank and its customers. 
11. Loans repaid. r 

What repayments on loans in whole or in part have you 
made during the year immediately preceding the filing of the 
original petition horein? (Give the name and address of the 


lender, the amount of the loan and when roceived, the amounts 


and dates of payments and, if the lender is a relative, the 


relationship.) 
Efforts are being made to collect this information 
pertaining to loans in the United States of America, 4f any. 


12. Transfers of property. 


a. Have you made any gifts, other than ordinary and usval 
presents to family members and charitable donations, during the 
year immediately preceding the filing ot the original petition 
herein? (If so, give names and addresses of donees and dates, 
description, and value of gifte* 

No. 

b. Have you made any other transfer, absolute or for 
the purpose of security, oF any other disposition, of reai 
tangible personal property during the year immediately and 
preceding the filing of the original petition herein? (Give a 
description of the property, the date of the transfer or dispos~ 
ition, to whom transferred or how disposed of, and, if the 
ttansferce is a relative, the relationship, the consideration, 
4f any, ceceived therefor, and the disposition of such 
consideration.) 


No. 


13. Repossessions and returns. 


Has any property been returned to, or repossessed by, the 
seller or by a secured party during the year immediately pre- 
ceding the filing of the original petition herein? (If so, give 
particulars including the namo and address of the party getting 
tho property and its deacription and value.) 

No. 

“6- 


Pe etal 


ae ete 


en ene 


& Hava you suffered any losses from fire, theft, or 
gambling during tha year immediately preceding or since the 
filing of the original petition herein? (If so, give particu- 
lars, including jates, names, and places, and the amounts of 
money Or valuo and general description of property lost.) 

No. : 

b. Was the loss covered in whole or part by insurance? 

(If so, give particulars.) 
Not applicable. 


15. Payments or transfers to attorneys. 

a. Have you consulted an attorney during the year immedi~ 
ately preceding or since the filing of the oriqinal petition: 
herein? (Glve date, name and address.) 

Yes, 1) Mudge Rose Guthrie & Alexander, 20 Broad Street, 

New York 
2) Courshon and Courshon, 1701 Meridian Avenue, 
Miami Beach, Florida 

b. Have you during the year immediately preceding or 
Since the filing of the original petition herein paid any money 
or transferred any property te the attorney or to any other 
person on ‘ils behalf? (If so, give particulars, including 
amount pai’ or value of property transferred and date of 
payment or transfer.) i 

Various mounts paid or transferred to legal Counsel 
outside of the United States of America for legal services 


rendered or to be rendered. 


¢. Wave you, either during the year immediately preceding 
or sin-s the filling of the original petition herein, agreed to 
pay any money or transfer any property to an attorncy, at law, or 
"to any other person on his behal£? (If so, give particulars, 
including simount and terms of obligation.) 


No, except in ordinary course of conducting affairs. 


Sce 15 (a) and 15 (b) supra. 


CANTON OF GENEVA ) 


) 
CONFEDERATION OF SWITZERLAND ) 


The undersigned hereby swear that we have read the 
answers contained in the foregoing statement and 
that they are true to the best of ouz knowledge, 


information and belief. 


Tevet, 


Frédéric Hasler 
Manager 
FIDES Société Fiduciaire 


a Court-appointed Commissioner a Court-appointe: 

f Banque de Financement S.A. of Banque de 
"Pinabank" en sursis concorda- "Finabank" en 
taire taire 


to before me ooo 
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EXUZDIT A 


LIST OF DANKS_ a OTHER DOVOSITARIES OF FINABANR 


IN iE UNITED STALES OF ‘FURICR 


Arcs Equities Corporation, 1, Whitehall Street, 10004 New York 


Bank of America, 300 Montgonery Street, San Francisco, Calif. 


Bankero Txust Company, Post Office Box 318, New York, N.Y. 10015 


Bacho & (o., Inc., 100 Gold Street, New York, N.Y. 10038 
Bear Stearns & Co., 1 Wall Street, New York, N.Y. 10005 
A.G. Becker & Co., Inc., 55 Waters Strect, New York, N.¥. 10041 


The Chase Manhattan Bank, 1 Chase Manhattan Plaza, 
New York, N.Y. 10015 


Chemical Bank, 20 Pine Street, New York, N.Y. 10015 


tal Bank International, one Liberty Plaza, 
ty Street, New York, N.Y. 10066 


Continentr1 Fllinois National Bank 
ef Chici go, 231 South La Salle St 


European American Bank and Trust Co., ‘ Trade Center 
Suite 4747, New York, N.Y. 10048 


nestock & Company, 110 Wall Street, New York, 
Federated Capital Management Associates, New York, 
Ferkauf Rozzen, 2 Pennsylvania Plaza, New York, N.Y. 


The First Boston Corporation, 20 Exchange Place, New York, 
N.¥. 10005 


Fronkiin Nitional Bank, 1350 Peer oxce New York, N.¥. 
Goldman, Sacha & Co., 20 Broad Street, New York, N.¥. 10005 
Hardy Company, 25 Broad Strect, New York, N.¥. 10004 


Hentz International, 1 Western Union Internat. Plaza, 
New York, N.¥. 10004 


?.A. Hickey & Co., Inc., 80 Sroadstreet, New York, N.Y. 

W.E. Hutton & Co., 14 Wall Street, New York, N.Y. 10005 

Ziving Truct Company, 1 Wall Street, New York, N.¥. 10015 
Kiddor Peabody Inc., 10 Hanover Square, New York, N.Y. 10005 
Laidlaw Coggeshall Inc., 20 Broad Stroat, New York, N.Y. 10005 
Carl Locb Rhoados & Co., 40 Wall Street, New York, N.Y. 


Manufacturers Nanover Trust Company, P.O. Box 932, 
Now York, N.¥. 10015 
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EXHIBIT A 


Merrill Lynch, Pierce, Fenner & Smith, Inc., 
One Liberty Plaza, 165 Broadway, New York, N.Y. 


Morgan Guaranty Trust Company of New York, 
93 Wall Street, New York, N.¥. 10015 


Republic National Bank of New York 
Fifth Avenue, New York, N.Y. 


The Riggs National Bank, 1503 Pennsylvania Avenue, 
Washington, D.C. 13 


Shields & Company Inc., 44 Wall Street, New York, N.Y. 10005 
Smith, Barney & Co. Inc., 20 Broad Street, New York, N.Y.10005 


Thomson & McKinnon Auchincloss Kohlmeyer Inc., 2 Broadway, 
New York, N.Y. 10004 


White Weld & Co. Inc., One Liberty Plaza, 91 Liberty Street, 
New York, N.Y. 10006 


Winkler, Cantor, Pomboy & co., 485 Madison Avenue, 
New York, N.x. l00z2 


2a se ee a i 8 ete AEN 


Schedule A-1l -- Creditors having priority. 


. 


Co een Tay 
Nature of Name of creditor Specify when claim Amount of 
Claim residence or place was ineurryad and the Claim 

of business consideration there- 

for; when claim is 

contingent, unliqui- 

dated, disputed, or 

subject to setoff, 

evidenced by a judg- 

ment, negotiable 

instrument, or othcr 

writing, or incurred 

as partner or joint 

contractor, s 


dicate; 


of any part 


contractor 


: Wades c Nis: wie = tr >= rm 
Bae Wages Al Cow 3 3S OWiLAG CTO WOrKucn, 


servants, ° ah ct traveling or city 
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Schedule A-1 ~~ Creditors having priority. 
i ere Noricre oes mma OIC U Nin LE 


Nature of Name of creditor ana Specify when claim Aount of 
Claim residence or place of was incurred and the Ciain 
business consiceration there= 
fox, wnen clain is 
contingent, unligui- 


dated, disputea, OF 


‘subject to setoff, 


evidencud by @ Jueg~ 
ment, negotiable 
instrument, or other 


writing, ox in irred 


contractor, SO in 
dicate; specify name 
of any partner or joint 


contractor on any debt 


we $ ae | 
voueun, tio ioene 


entitled to riority by saws 
P| 


cee ee ee LE CLE I EOLA TT AE 


none 


(2) Rent owing to a landlord entitled to 
priority by laws of any state accrued within 


filing of petition, for actual 


total bie ee 2 e686 0 8 6588 8:90 US$ Osu 


$2 


Schudule Ac2 ~~ Creditors holding security. 


a 
Name of Description 
ereditor of security 
and place of and date 
business wren ob- 
tained by 


ereditor 


action 


entitlea 


hattan bank 


Specify when claim Market Value 
was incurred and 

the consideration 

therefor; wncn 

claim is contin- 

gent, unliquidated, 
a@isputed, subject to 
setoff, evidencec 

a judgment, negcoti 
instrument, 

writing, or incurred 
as partner or joint: 


contractor, so indicate; 


° 
specify name of any 
partner or 


tractor on 


Claim arose 


change contra 


ac Financenent 


aa wn! © 


- 
—~ 


Anount of 
Claim with- 
out deduc- 
tion of 
value of 


security 


additional attachment 


Schedule A-3. Creditors having unsecured clains 
without priority 


une ceeeeeeieeeciucereeetineponimcuertiiestisnnonsimnanatsinsinetaeniisainriciegreestsanitnsettteainoneviienerstiantitirntasinansetttamatintn-tiiat 
Name of creditor Specify when clain was Amount of 
and residence or incurred and the consiad- Claim 
place of business eration therefor; when 

claim is contingcat, un- 

liquidated, disputed, 

subject to setoff, evi- 

denced by a judgment, 

negotiable instrument, 

Or Other writing, or in- 

curred as partner or joint 

contractor, so indicate; 

specify name of anv part- 

ner or joint contractor 


on any debt 


wot requisci (ranc: 164.561.555,99 


i 
I 
q 
f 
‘ 
; 


“ai Ace 


Total...ese- SWiss francs 164.561.585,90 
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Schedule B.-~ STATEMENT OF ALL PROPERTY OF BANKRUPT 


Schudulo B-l. -- Real property. 


ieee 

Description and locatioa Nature of interest, Market value of bank- 

of all real property in rupt'’s interest with- 

which bankrupt has an out deduction for se~ 

interest cured claims listed in 
Schedule A-2 or exemp- 
tions claimed in Sche- 
dule B-4 


Premises at 2, rue de Ownership Swiss francs 6.000.000 
la Bourse, Geneva 


Switzerland 


pace ter ana ee neon Nene nec aSap AER ae 


total.... Swiss francs 6.000.900 


Schedule B-2. ~~ Poreonal Property 


OC 

Type of Property Description and Location Market value of bank- 
rupt's interest without 
daduction for secured 
claims listed on Sched- 
ule A-2 or exemptions 
claimed in Schedule 5-4 


nnn nncenE 


a. Cash on hand Swiss fraics _ 377,000.-— 


b. Deposits of money with banking institutions, 
savings, and loan associations, credit 
unions, public utility companies, land- 


lords, and others Swiss francs 89.795.000,-— 


Householé goods, supplies, and furnishings -0- 


Books, pictures, and other art objects; 


stamp, coin, and other collections 


AEE NN ON CN eee et 


Wearing apparel, jewelry, firearms, sports 


; 
} 
: 
‘ 


equipment, and other personal possessions 


Automobiles, trucks, trailers and other 


vehicles 


Boats, motors, and their accessories 


Y 


Livestoch, poultry, and other aninals 


Farming supplies and implements 


ffice cquipment, furnishings, and supplies ) 

) 
fachinery, fixturcs, equipment, and supplics) estimated 
(other than those listed in Items j and 1) ) 
used in business ) 


Inventory 


Tangible personal property of any other 
description 
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Schedule B-2. -- Personal ? 


Description and Location Market value of bank- 
rupt's interest without 

x secured 
Claias listec ou Sehedc- 


rn — 4 _ 
x KeMptsons 


A- 


2 
ciained 


o.Government enc rporate bond 


nonnegotiable 


nearnhoatnon 
Interphoto 


guaranties- 


n 7 4 


n partnerships (estimated 


mm ky: 


bankrupt j -0- 


re 


Total...... Swiss francs 97,673,000.-- 


CANTON OF GENEVA 


) 
) 
CONFEDERATION OF SWITZERLAND ) 


The undersigned hereby swear that we have read the 
answers contained in the foregoing statement and 
that they are true to the best of our knowledge, 
4nformation and belief. 


revolt 


Frédéric Hasler Roger Canonica 
Manager 


FIDES Société Fiduciaire 


a Court-appointed Commissioner a Court~appointeg Commissioner 
of Banque de Financement S.A, of Banque de Fexhancement S.A. 


"Finabank" en sursis concorda= "F-nabank" en’ sursis concordataire 
taire 


Signed and sworn to before me 


* | 
this 2 aay of Novewoer 1975 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


evseesensonasisemen archer enesntimeminaenenesitaentttnee uiseeominmanccwantonrawnen X, 


THE FIRST NATIONAL BANK OF poston _\ 
eccentric 
———— 


Plaintiff, 


-ogainst= 


BANQUL DE FINANCEMENT S.A. “FINABANK" 
Defendant. 


ace a ee ee ace eno eaeetomeenien | 


AFFIDAVIT 


PMA v 


; ‘ years 
Ede VP acy 


UNITED STATES Or Al 
CONFE ERATION OF S's 
CANTO! OF BERNE 


JACQUES G.uiRDIN, being duly sworn, deposes and says : 


1. I am an authorized representative of the Société Fiduciaire 
OFOR S.A., of Geneva, Switzerland, auditing firm officially 
by the Swiss bunking Commission to act as bank auditors and 
ap descri in paragraphs 727 et seq. of the Swise Code of 
ane in the Swiss federal banking law, of Banque de Financement S.A. 
"PINADANK" (hercinafter Finabank) the Defendant. I am a qualified bank 
aBuuitor approved by the Swiss Banking Commission. 


ces tema are 


I fave examined the affidavit dated February 7, 1975 of Willy Becxer, 
the Assistant Manager of FIDES Société Fiducisire, the "Commissaire 
provisoirce" (temporary commissioner) of Finabank. 


I hereby stato that funds described hereinafter, which are held in 
trust by Finabaik, ore tho property of its customers. This statecent 
dy bavod on my having verificd tho posting in the customers’ accounts 
of tho purchaso of tho cortificatos of depooit and on ay having 


Ee 


ne - 


examined the activity in the accounts of the customers con® cae 
since the dates on which the customers purchased such certificates 
of deposit until January 7, 1975. In addition, and on the basis ¢. 
Pinabank's records, I have ascortained the identity of the titular 
holders of the accounts. 


These funds are : 


a) certificates of deposit of Continental Tllinois National Bank 
and Trust Co of Chicago (CINB) deposited with Continental Bank 
International, New York (CBI), listed in Exhibit A hereto and 
totaling $ 8.732.000.--; 


certificates of deposit with maturitics of up to January 21, 1975 
inclusive, the proceeds of which totaling $ 2.245.310.—=— were 
credited by CBI to an account labeled "Special account No 1" in 
the name of Finabank established by CBI on its books on January 6, 


1975. 


The Special account No 2 in the name of Finabank, 
books on January 9, 1975, recorded until January ’ yi 
or the reinvursement of clients’ ¢ eeits. Funds en 2rat hereafter 
ssited in the nane of Fina .ccount and risk of 
nts in accordance with th wi signed trustee 
contracts which have been exhibited 
$ 139.000,00 being a pa i : in due on January 10, 
1975 on @ loan made to " Athens; 
$ 943,75 being interest due on Decenber 31, 1974 on a deposit wita 
Willians & Glyn's Bank Ltd., London; 


on 4 deposit with First National City Bank, London as of January 16, 
1975; 


$ 138.803,89 being the reimbursement of th principal of and interest 


$ °9.594,23 being the partial reimbursement of the principal of and 
t 


4nterest on a deposit of $ 100.000.—— with Bank of Anerica NT & SA, 
London, as of January 24, 1975. 


ence to paragraph 32 of Plaintiff's Interpleader Complaint 


al Bank International, Plaintiff against Banque de Financement 


Defendants), I hereby state Finabank 
of January 7, 1975 to CBI to transfer to Hi. Albert de Bary & 
Amsterdam, the amounts of $ 209.000, ~ 60.000 and $ 36.000 vrels 
the creation of deposits in the name of Finabank but for the accou 
and risk of clients, in accordance with duly signed trustee contrac 
which have been exhibited to me. These transactions were initiated on 
January 3 and 6, 1975 for value January 7, 1975 and are confirmed on 
these dates by the correspondent. 


My examination was limited to transactions relative to certifica 

of deposit and to deposits offected in the nume of Finabank but 
account and ris of clior*s, a11 other funds neld in truot by Finabank 
not being included in the figures given hereinabove and in Exhidit A 
heroto. 
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8. In accordance wain the accounting 
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EXHIBIT D 


Funds owned by clients of debtor on 
deposit with Chase Manhattan Bank as 


follows: iI 


- 8 5/8% Banker's acceptance 


| 
t 
} 
of Chase,matured March 10, 1975 $ 30,000.- | 


8 3/4% Certificate of deposit issued by 


April 2; 2975 $ 128,000.- 


~~). & Bf4e \ Cexrtiticate £ deposit issued 
975 


by Chase, matured Rorild 7's 
$ 297,000.- 


plus interest 
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TRANSCRIPTS: JUNE 10, 1975 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the Matter 


of 


BANQUE DE FINANCEMENT, 
No. 75 B 764 


Debtor. 


United States Court House 
Foley Square, New York, N.Y. 


June 10, 1975 
9:30 o'clock a.n. 


RULE XI-4 HEARING 


HON. ROY BABITT, 
Bankruptcy Judge 


BARRY W. RAYVID 
Official Court Reporter 
US. Courthous: (R. 230) 
Foley Square, New York, N.Y. 10007 


AP PRARANCES : 


MUDGE, ROSE, GUTHRIE §& ALEXANDER, ESQS. 
Attorneys for the Debtor 
20 Broad Street 
New York, New York 


RICHARD §. MARRIN, ESQ., Of Counsel 
~and- 
JOHN WITMEYER, ESQ., Of Counsel 


COUDERT BROTHERS, ESQS. 
Attorneys for Credit Lyonnaise 
200 Park Avenue 
New York, New York 


BY: GERALD J. DUNWORTH, ESQ., Of Counsel 

MILBANK, TWEED, HADLEY § McCLOY, ESQS. 
Attorneys for the Chase Manhattan Bank 
1 Chase Manhattan F.:za 
New York, New York 

BY: ROGER BOYLE, ESQ., Of Counsel 

CLEARY, GOTTLIEB, STEEN & HAMILTON, ESQS. 
Attorneys for Firestone Bank Limited 
1 State Street Plaza 


New York, New York 


BY: JAMES C. BLAIR, ESQ., Of Counsel 


PROCEBDEIENGS 


MR. MARRIN: Your Honor, with respect 


to the indemnity hearing, Banque De Financement 


is not currently operating either here nor in 
Switzerland. 

The funds in New York are at Continental 
and Chase Manhattan, and at least the funds in 
Continental are invested in certificates of 
deposit making money. I don't think there is 
any danger that the estate is going to be de- 
pleted and for that ground alone, I don't think 
a bond is required. 

On top of that, Your Honor, there are 
certain problems over in Switzerland in deals 
with other banks that makes it very unlikely we 
can ever put over a Chapter XI in this situation. 

TP™ COURT: Good. Let's adjudicate or 
dismiss it. Isn't anyone going to give me a 
motion on the ground that the Court is bereft 
of jurisdiction? 

MR. MARRIN: I think that the jurisdiction 
remains under Chapter XI or straight liquidation. 

THE COURT: If it can't be a bankrupt, 
it can't be a debtor. Where is the motion to 
dismiss? I have been invi ing it since the 


disability in Herstatt. — 


Does the Court do this on its own? 


MR. BOYLE: Your Honor - - 

THE COURT: You want me to make the motion, 
argue it, then decide it? 

MR. BOYLE: Our involvement is relative 
small. 

THE COURT: You are not an attaching 
creditor? 

MR. BOYLE: We are an attaching creditor. 
We started with a claim of roughly helf a million 


dollars. 


THE COURT: How much did you attach? 
MR. BOYLE: We attached a huge amount at 


Continental by comparison with our claim. 


THRE COURT: It's not like using an elephant 


gun to kill a mosquito? What about it? 

MR. BOYLE: Your Honor, wé set off about 
a quarter of a million dollars, so we are left 
with only some two hundred thousand dollars, and 
we hold security in roughly that amount which we 
are unsure of as to the ultimate owner. We 
don't know whether they belong to Feenerbank 
(phonetics) or its customers and we are still 
trying to sort that out. It may well be we will 


be presenting a motion of the kind Your Honor 


suggests. 

THE COURT: You mean I haven't got a 
champion in this case? 

MR. BOYLE: I suspect, Your Honor, if this 
shows signs of going forward - - 

THE COURT: It can't go forward. On what 
basis could it go forward? 


Who are you? 


MR. DUNWORTH: I represent Credit Lyonnaise 

THE COURT: How much did you attach? 

MR. DUNWORTH: We don't know the exact 
amount of our claim. We have just been retained 
and I filed a notice of appearance yesterday. 

We will get the details. 

We didn't.attach. 

MR. BLAIR: I represent Firestone Bank 
Limited. 

THE COURT: It's to your advantage to keep 
the case here. I can't look to a motion to dis- 
miss from you. 

MR. BLAIR: Firestone Bank Limited is one 
of the ten largest creditors. We are not an 
attacher. 


THE COURT: I won't: look for a motion to 


| 
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6 
dismiss from you, Did I understand when this 
came in, you told me of the fourteen, OF SO, 


million dollars in this country, twelve million 


dollars was actually customers' monies? 
MR. MARRIN: Close to that figure. It 
might be twelve million dollars in this country. 
THE COURT: How can anybody attach what is 
essentially to be trust funds? 


MR. MARRIN: They tried to do it. We went 


before Judge Weinfeld in one action. He increas: | 


ed the bond ciose to one million dollars. In 
any event, it turned out to be their mpreperty. 

We are inviting customers to come in and 
litigate in an interpleader. 

MR. BLAIR: I would like to be heard on 
that, briefly. If they are claiming most of 
these funds to at least belong to others, 
although they are in Banque De Financement's 
name, we would like some protection if this is 
a debtor in possession they do not remove any 
of those funds from this country until there is 
an opportunity - - 

THE COURT: First of all, there has been 


an attachment. Whether the attachment falls at 


some future time I don't know, but there has 
been an attachment. 

Everybody is restrained, as far as the 
attachers, from doing anything. I suppose it 
would not be inappropriate - - 


MR. MARRIN: If I might say something else, 


in addition there is also an interpleader action. | 


All that money is before Judge Pollock. We 
would have to get over that and the attachment. 
I don't see how we can do that - - 

MR. BLAIR: Unless jurisdiction is con- 
tested? 

THE COURT: I don't know if the parties 
won't contest my jurisdiction, whether I am 
given any greater jurisdiction by forebearance. 
I always thought that the Supreme Court was of 
the view that the forebearance of the parties 
doesn't amplify the jurisdiction. 

Could I hear a suit between a husband and 
wife who are divorcing? 

MR. BLAIR: If this Court has jurisdiction 
and exercises jurisdiction, if there is no con- 
tention the orders of the interpleader are not 


worth making. 


| 


| 


| 
| 
| 
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THE COURT: Where is the order to dismiss? 
Either I have subject matter jurisdiction or I 
don't. 


MR. BLAIR: We want you to take jurisdic- 


THE COURT: If I were you, I would want me 


to take jurisdiction. 


MR. MARRIN: We will be more than willing 


to consent to an order we won't remove the assets. | 


THE COURT: Why don't you give me an order 
- - it will make counsel feel better - - abso- 
lutely freezing all funds subject to the further 
order of this Court. 

Even if I don't have jurisdiction, I can 
always release the funds to whoever does. 

So, here we are. 

MR. MARRIN: Your Honor, there is one 
creditor for over nine million dollars who has 
filed an attachment. I can't believe they are 
going to stay quiet. We fully expect - - 

THE COURT: Is there any power in the 
Court to designate counsel to bring a matter on 


raising subject matter jurisdiction? 


MR. BOYLE: Your Honor, Chase is also - - 


a 
a 


] 


i 


9g 


we know the existence of this other creditor 
with an estate much larger than its own and we 
are relatively certain whatevex you desire in 
the way of a motion will be forthcoming. 

THE COURT: Of course, the answer may come 
from Judge Lasker who I understand has an appeal 
from the order from one of my colleagues sustain- | 
ing jurisdiction over @ foreign banking 


corporation. 


This is a banking corporation, there is no 
dispute over that? 

MR. MARRIN: No dispute. 

THE COURT: I suppose there is no harm 

If I get a motion I will worry. 

When is the first meeting set for? How 
are you going to get all the creditors? 

MR. MARRIN: We are trying now to get the 
addresses of all the creditors. We filed with 
our petition a list of the name of all the 
creditors, and subsequently filed the ten 
largest plus all the ones involved in actions. 

THE COURT: I will adjourn this then to 
the first meeting of creditors whenever it's 


fixed, but I would welcome an intervening motion 


| 
| 
| 


to dismiss. 
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114 TRANSCRIPT: DATED JULY 8, 1975 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the Matter 


of 


BANQUE DE FINANCEMENT, S. A., 


Debtor. 
United States Court House 
Foley Square, New York, N.Y. 


July 8, 1975 
9:00 o'clock. a.m: 


FIRST MEETING; ADJOURNED XI-4; N/M RE: 


JURISDICTION, ET CETERA 


Before: 


HON. ROY BABITT, 


Bankruptcy Judge 


BARRY W. RAYVID 
Official Court Reporter 
U.S. Courthouse (R, 230) 
Foley Square, New York, N.Y. 10007 


APPEARANCES: 


MUDGE, ROSE, GUTHRIE & ALEXANDER, ESQS. 
Attorneys for the Debtor 
20 Broad Street 
New York, New York 


BY: RICHARD B. MARRIN, ESQ., Of Counsel 


WACHTELL, LIPTON, ROSEN & KATZ,.-BSQS, 
Co-Counsel for the First National Bank of 
Boston 
299 Park Avenue 
New York, New York 


BY: LEONARD M. ROSEN, ESQ., Of Counsel 


BREED, ABBOTT & MORGAN, ESQS. 
Co-Counsel for the First National Bank of 
Boston 
1 Chase Manhattan Plaza 
New York, New York 


THOMAS A. SHAW, JR., ESQ., Of Counsel 


MILBANK, TWEED, HADLEY §& McCLOY, ESQS. 
Attorneys for the Chase Manhattan Bank 
1 Chase Manhattan Plaza 
New York, New York 


BY: H. P. MINKEL, JR., ESQ., Of Counsel 
COUDERT BROTHERS, ESQS. 

Attorneys for Credit Lyonnaise 

200 Park Avenue 


New York, New York 


GERALD J. DUNWORTH, ESQ., Of Counsel 
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THE COURT: This is the first meeting of 
the creditors of Banque De Financement, S. A. 

Any nominations for standby or tentative 
trustee? 

(There was no response.) 

THE COURT: Let the record show there is 
none and, I take it, for the committee, there 
is none. 

Now, this is still a non-operating company, 


right? 


MR. MARRIN: Yes, Your Honor. 
THE COURT: What is happening? 
MR. MARRIN: Well, basically all the funds 


in New York are tied up by the attachment for an 


interpleader action. In Switzerland they are 


all under a semi-government, semi-court, Super-~ 
vision. 

There is one chance that the company stands 
to recover fifty million dollars to sixty million 
dollars of funds which would give fresh life if 
they could. The court has just ruled now - - it 
was on a TRO - - but; a fair reading of it does 
show that Banque De Financement has a right to 
this roney. 

THE COURT: ‘Aren't there proceedings of a 
similar character going on in Europe? 

MR. MARRIN: Similar to a Chapter XII. 

THE COURT: Similar to Herstadt where they 
had the Konkurresom (phonetics) where the bank- 
ruptcy was pending? 

MR. MARRIN: Yes, Your Honor. 

THE COURT: I told you, Mr. Marrin, I 
don't see this as a Chapter XI proceeding. 


MR. MARRIN: I agree, Your Honor. 


5 
THE COURT: I can't think of a less likely 
Chapter XI than this involving an estate where 
eighty-five percent belongs to key depositors and 
the only purpose of the Chapter XI was to frus- 
trate the attacher. 


We do have a motion to dismiss the Chapter 


MR. MARRIN: To dismiss the Chapter %% and 
on a jurisdictional ground, to dismiss any type 
of bankruptcy proceeding. 

THE COURT: Let's see. The motion was 
brought by Messrs. Breed, Abbott? 

MR. SHAW: Yes, Your Honor. 

THE COURT: You are one of the attaching 
creditors? 

MR. SHAW: Yes, Your Honor. 

THE COURT: You made a ion, forgetting 
the technical ground, to dismiss by reason of 
the want of the Court's jurisdiction over this 
company as a debtor since you argue {t could not 
be a bankrupt? 


MR. SHAW: That is correct, Your Honor. 


THE COURT: I have the added string in my 


bow, this is not fit meat for Chapter XI and I 


would have the inherent power to dismiss by the 
authority of Ira Ilaupt against Plevanau. 
MR. SHAW: That is correct, Your Honor. 


THE COURT: Mr. Marrin? 


MR. MARRIN: Your Honor, we agree with 


what you say, that you have the inherent power. 


As 1 think I have advised you before, there might | 


be a consent to an adjudication, in any event. 

I am waiting from Switzerland for word on 
whether there 18 a - - 

THE COURT: Once he makes a motion to dis- 
miss on subject matter jurisdiction, I don't 
have to adjudicate. 


. MARRIN: I think that the Chapter XI 


THE COURT: he statute provides anyone 
who can be a bankrupt can be a debot. If a guy 
can't be a bankrupt, he can't be a debtor. End 
of Chapter XI. 

MR. MARRIN: I am probably concerned for 
the debtor so it wouldn't be prejudiced if you 
take the jurisdictional ground first, as to 
whether a foreign bank can be a bankrupt. I 


would supgest you do that first. 


If you make it from a Chapter XI to a 
straight bankruptcy, I think Your Honor should 
appoint a trustee as soon as possible so he can 

his counsel. 


THE COURT: The difficulty with what you 


is this Of course there is no question that 


Court ¢:n always adjudicate a Chapter XI 


should be aborted. The question here is 


the Chapter XI be- 
I am bereft of power over a foreign banking 
I g g 


corporation, I can‘t do anything with a bankruptcy 


understand 
THE adds up to the same thing. 


MARRIN: would suggest we brief that 


COURT: There is nothing to brief. The 
question is squarely presented before a District 
Judge on the appeal from my colleague, Judge 
Galgay, that a foreign bank could be a bankrupt 
within the meaning of the Act. If that decision 
is affirmed and the final Court of Appellats 


review has run, then clearly I have jurisdiction, 


MR. MARRIN: Yes, Your Honor. 
THE COURT: But I still can dismiss a 


Chapter XI with jurisdiction or adjudicate a 


Chapter X*i + - 
MR. MARRIN: I understand that - ~ 


THE COURT: - - with jurisdiction and that 


is basically what Ira Haupt against Plevanau had 
said, if this is case not meat for a Chapter XI 
within the scheme of Congress' purpose, it would 
achieve no purpose for creditors. 

I have a motion as to which I have receiv- 
ed - - well, basically, you should not respond 
because this is probably more likely construed 
as a motion under Rule 12 of the Federal Rules, 
where the Court would take the allegations of 
the "complaint", meaning the petition, as well- 
pleaded and on the face of it the Court still 
has failed, as a matter of law, to be bereft of 


jurisdiction. Since they have added exhibits to 


these papers, I suppose that affectively converts | 


i 


it to a motion for summary judgment under Rule 
iz. 


All right. That means you can, if you 
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would like, put in opposing papers. Some of the 
arguments made in support of this motion are 
technical in the last degree. 

MR. MARRIN: Your Honor, I think First 


National, in its papers, indicated it wanted to 


file briefs in support of its motion. I wonder 


if they should file briefs and we respond to 
their briefs? 
THE COURT: Done. You want to respond to 


I have a simple notice of motion, 
would have been enouga; I have an affidavit 
in support by Mr. Shaw? 
MR. SHAW: Yes, Your Honor. 

URT: Together with various exhibits 
annexed. I would say under Rule 12B that affect- 
y converts this motion to one for summary 
judgment and I suppose if you have got nothing 
to controvert, you don't have to file anything 

you don't want to. 

MR. MARRIN: I think we will want to file 
answer to the motion. 

MR. SHAW: If Your Honor please, we would 


request an opportunity to file at least one 


additional affidavit which would be under the 
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third branch of our motion, the discretionary 
branch. It will relate to matters in Switzerland 
and Swiss law and I think we can do that - - 


THE COURT: The trouble there is then I 


can't give you summary judgment because 1¢ 


foreign law is something, in fact, to be proved, 


how can I give you summary judgment? 


I wouldn't do that if I were calling the 
shots. 

“wR, SHAW: I don't know if the strict 
foreign laws would be controverted. They relate 
to Swiss law and secrecy laws. 

THE COURT: Do it if you care to. 

MR. SHAW: What I would suggest is we get 
up a briefing schedule and we - ~ 

THE COURT: Have oral argument? 

MR. SHAW: Have oral argument at the con- 
clusion of the briefing and if I could suggest 
we would file within, say, three weeks, any 
additional affidavits and briefs and then have 
the responding briefs and affidavits at some 
appropriate time. 

THE COURT: By then maybe Judge Lasker 


will have decided the appeal now pending on the 


SaaS een 


ecient COCO CLO 


n | 


Israel Bank which will, at least, let us know if 
we have any jurisdiction. 

You might want to pay attention, Mr. Marrin, | 
to the question of whether this is meat for a 
Chapter XI as Congress intended that statute to 
be 

MARRIN: We intend to answer that in 
We think it is. 
THE COURT: Do vou want to put in your 


-adings and exhibits at some prior time to the 


MARRIN: We would like to get tnat 
within a week, 

THE COURT: Supposing, “Mr. Marrin, on the 
motion which is now before me to dismiss, you 
file any responsive affidavits, pleadings, or 

by the 18th and - - 
MR. MARRIN: Mr. Witmeyer brings up 
take it this is without prejudice 
answering any affidavits that come in 


Swiss law? 


What was your timetable 


SHAW: I think we can have any addi- 


tional affidavits, I would say, within two weeks. 
THE COURT: I don't think there is a great 
briefing schedule required here. 1 think all the 


ground has been pretty well trod in the Herstadt 


case and in the Israel Bank case. 


Let's have the supporting or supplemental 
affidavits by the 23rd of July. 


MR. SHAW: Very well. 


THE COURT: I will give you until the 3lst 
of July, Mr. Marrin, to file any responsive 
affidavits, pleadings, et cetera, and I shall re- 
quire a brief in support of the motion, which 
you can start working on now, by August 4th. You 
realty don't need more time. 

MR. SHAW: That's fine, Your Honor. 

THE COURT: You should be able to brief 
this in about five minutes. I can give you the 
cases now. 

You, Mr. Marrin, who may have a tougher 
road to hoe shall give me your brief by August 
18th. Will that be sufficient? 

MR. MARRIN: That will be fine. 

MR. BLAIR: I am James Blair from Cleary, 


Gottlieb, Steen §& Hamilton. 
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Will I need leave of the Court to file a 
brief in support? I think this is a Rule 119 
issue that has never been decided. 


THE COURT: It's been raised. 


MR. BLAIR: It needs briefing. It's why 


this Court should retain jurisdiction of this 


Chapter XI coordinated with a foreign Chapter XI. 


THE COURT: Provided it's fit for a Chapter 


we. RYATH: rf it’s fit for the foreign 
one and this can be integrated - 

THE COURT: Who do you represent? 

MR. BLAIR: I represent Firestone Bank, 

ich, Switzerland. 

THE COURT: You are not an attacher? 

MR. BLAIR: No. 

THE COURT: Since you are charting new 
waters, why don't you give us your brief at the 
same time as everybody else. You have no one 
else to look to. 

Why don't you give us yours by August 4th? 

MR. BLAIR: That's in support. I am in 
opposition. 


THE COURT: What is the difference? 


MR. BLAIR: I would like to see here what 
they say in support. 

THE COURT: I want to know what you are 
going to say. Rule 119 is about a year and a 


half old, 


MR. BLAIR: They made a motion under Rule 


119 and they have not briefed their basis for it. 
THE COURT: You have until the 18th along 
with Mr. Marrin and I will grant you such leave. 
Now, I think I ought to set it down for oral 
argument. 
MR. SHAW: I think we would like an ovpor- 
tunity for a reply brief. 
THE COURT: I will get to the reply brief 
after I've heard oral argument. 
Eight o'clock on Tuesday, the 19th. Is 
that terribly inconvenient? 
MR. MARRIN: That's fine, Your Honor. 
THE COURT: Mr. Shaw? 
SHAW: That's fine, Your Honor. 
» BLAIR: That's fine. 
COURT: Mr. Rosen? 
ROSEN: Fine, Your Honor. 


: COURT: At eight a'clock I will enter- 


tain oral argument on the motion to dismiss. 
I suppose I ought to carry the Chapter XI just 
for an exercise along to that date. There is 
nothing definitive to be done. 

There is no operation? 

MR. MARRIN: Yes, Your Honor. There are 
no taxes owing, much less eid. 

THE COURT: The debtor is directed to 


file its arrangement - - that's so I compl, with 


Congress purpose - - by August 15th. I will 
adjourn the Rule XI-4 hearing, which is what we 
are at today in part, to August 19th at sight 
ed once more to comply with the scheme of the 
statute to September 4th at nine. All right, 
gentlemen? 

MR. ROSEN: Thank you, Your Honor. 


MR. MARRIN: Thank you, Your Honor. 


a.m., and the first meeting will then be adjourn- | 
| 
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THE COURT: Let's take the Chapter XI 


aspects first and get rid of them. The AF 


is September 4th at nine. 


I take it the debtor hasn't filed a plan 


MR. WARRIN: You are right, Your Honor. 
THE COURT: There is no operation of any 
consequence and everything is pretty much status 


quo, {s that riaht? 
HR. WARRIN: That 1s riaht, Your Honor. 


THE COURT: le will continue the debtor 
without indemnity until the date fixed for the 
first meeting, September 4th at nine. 

The debtor is directed to file its arrange- 
ment by September 3rd, 

That brings us now to a motion to dismiss 
by Breed, Abbott and Wachtell, Lipton jointly 


for the First flational Bank of Boston, correct? 


WR. SHAW: Yes, Your Honor. 
THE 'GOURT :) (On the motton to dismiss let 


me recount the papers I have. I have this naner 
sworn to tn Switzerland by Hathtas Mayer. 1 


have an affidavit in opposition by Richard 


Marrin. Then I have another affidavit by Mr. 


Narrin filled a little later attaching certain 


exhibits amona which are papers which will he 


formalized into affidavits. 

MR. MARRIN: They are formalized. They 
are on their way over. I have one in my bag 
already. 

THE COURT: Those are the pleadings? 

MR, SHAW? Those are the basic, factual 
affidavits, ‘yes, Your Honor. 

THE COURT: TI have the memorandum of law 
by you gentlemen; I have the debtor's memorandum 


of law in opposition; and Bank Firestone, Ltd. 


is also opposing-- that's Cleary, Gottlieb. 

Me. SLAIR: Yes, Your Honor. 

THE COURT: Those are the only vrotaqgonists 
in this proceeding? 

MR. MINKEL: And the Chase Hanhattan Bank. 


A stipulation has been filed. 
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THE COURT: Yes, I think 1 signed it allowing 
Chase to join in the motion to dismiss. 


WAR. WINKEL: That is correct. 


THE COURT: You are not briefing the motion? 
MR. MIAKEL: Ho, Your Honor. 
7 THE COURT: Those are the three memos of 
o law and the pleadings | have. Okay. Now, first 
of ali, are there any issues of fact? 


HR. SHAW: Yeur Honor, | think there are 


no issues, fundamental issues of fact. However, 


of course, Finebank(phonetics) has the burden of 


proof here to sustain jurisdiction, and |] think 


to say there 1$ less - - 


THE. COURT: i don't think so. 


MR. SHAW? Nell, Your loner, our Mr. Mayor 


states that the petition which was filed in 


Switzerland was a petition for a moritorium and 


thot petition was never granted. 


In fact, it was withdrawn tn June and there 


were substituted other petitions for different 


kinds of moritoriums. 


THE COURT: Well, would that make a terribly 


important difference here? If the sinale issue, 


as I view it, presented on a motion for = summary 
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judgment - -which is what you are making - -is 


predicated on want of jurisdiction - -forgetting 


the question of deflection of jurisdiction- - If 
I don't have jurisdiction I obviously can't 
assume it for the purpose of deflecting it. 

Isn't the question really whether this 
entity, a banking corporation, may be subjected 
to the bankruptcy laws of this country? 

MR. SHAW: That's the principal question, 
yes, but not the only one. 

THE COURT: There {s no dispute this is (A) 
a banking institution engaged in the business of 
banking as that phrase has heen construed; there 
is no dispute as to that? 

MR. HARRIN: No dispute, Your Honor. 

THE COURT: There is no dispute that Banque 
de Financement, S. A. is a corporation? 

MR. SHAW: No dispute with that, Your Honor. 

MR. MARRIN: No dispute. 

THE COURT: t's not like the hybrid 
situation we had in Herstatt between a - - 

MR. SHAW: tone of that. 

THE COURT: The case really boils down to 


whether or net this bankina corporation enqaqged 


in business may be the subject of a voluntary 
petition in Chapter XI inasmuch if it can't be 
@ bankrupt it can't be a Chapter XI debtor, is 
that so? 

MR. SHAW: That's the orincinal issue, 
Your Honor, 

THE COURT: Why don't we turn to that first? 
It doesn't seem to me I need any qreat giving 
of evidence, whether documentary or testimonial, 
to really go into the extent to which the pro- 
ceedings are pending abroad. 

WR. SHAW? Well, Your Honor, we do havea 
threshhold point I would like to address you on 
briefly concerning it because I agree that the 
section 4 issue is the principal tssue. 

But, we contend that the petition recites 
none of the fundamental jurisdictional alle- 
gations required by Section 323 and324, 


Section 323 requires there be a statement 


of insolvency or inability to pay debts as they 


mature. This is where the denendency of this 
proceeding comes jn. 
What the petition alleges is that Finnebank 


~ and all that it allenes in supposed fulfillment 


ie} 
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of those 323 requirements is that a petition had 


been filed for a moritorium in Orfensesbank (pho- | 


ics), whatever that means, in Switzerland, and 


‘ 


oked to the rehabilitation of this bank, and 


U 


+ 


states that the filing of the petition or the 
ition itself imposed a moritorium. 

Now, those are the allegations in the 
ition to which Mudge, Rose now refers to as 
filling the requirements of an allegation 

nsolvency or inability to pay. 
Their araument being under the 
ing laws of Switzerland such moritorium 


+ 


istitutes or at least adds up to an inability 
mature becuase they can't 
Is that what is meant? 


I don't know. All they say fs 


A 


moritorium- - and as ft Say, Your Honor, the 
ipal probiem of fact is Mr, Mayor says there 
setition for a moritorium and {t was denied, 
Whether there was a moritorium in effect 

is open and up in the air and 1 Gon't, frankly, 

pretend to be an expert in Swiss Law, Lord knows, 

have the Swiss Statute and I can't see 


the filing of a petition itself imposed a 


noritorium. I may say, in any event- - 
THE COURT: We have to take testimony on 


foreign law? 


MR. SHA: The question 18 a fact one, does 


the petition recite enough in Your Honor's 


opinion that- -- 

THE) COURTS) Tobe a valid petition 1f) this 
entity could be a Chapter XI debtor? 

MARY SHAH? Yes, Ooes 7 state was 323 
requires. How, apart from the statement of 
insolvency, |Your Honor, and) this, FT think, 7s 
perhaps clearer, there is no statement as re- 
quired by 323 that Finnebank intends to file a 
plan pursuant to Chapter Xl. 

On the contrary, since they allege that they 
had filed a rehabilitation in Switzerland it,ts 
perfectly clear they never intend to and cannot 


file a plan over here and that missing statement, 
Your Honor, I suggest to you, robs them of any 
jurisdiction of this Court. There we have a 
direct contradiction. 

THE COURT: You sey that 16 @ Jurisdictional 


impediment because they didn't cast their prayer 


for relief in so many words? 
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MR. SHAW: I say, sir, that Section 323 


mandates that alleaationad it's our opinion that 


it must state that it intends to file a Dilan. 
It is our posftion, Your Honor, that 

this was purely a holding action and also this, 

Your Honor, that we are perfectly certain that 

able counsel who represents Finnebank knew what 


they were doing. Any damn fool could read 


Sections 323 and 324, 


And the reason it was not alleged in the 
simple, straightforward language of the Act and 
the rules is they couldn't and, in any event, 
they didn’t and that's all that really matters 
here on the jurisdictional question, Your Honor. 

In addition to that, Your honor, Section 
324 requires with the petition there be filed 

list of creditors. On this subject again, 
Your Honor, there has been no listing of creditors 
either with the petition or since and at no time 
nas anything been listed by Finnebank other than 
a list of bank creditors and the reason for this 
is under Swiss Laws and again, | think, on this 
subject there is no question of fact under the 


Swiss Law that Finnebank is prohibited from 
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disclosing the names of its creditors. 
THE COURT: Meaning its depositors? 

SHAW: Not only depositors. This 
statement appears in Mr. Nayor's affidavit, Your 
Honor, paragraph 4- - in that paragraph he reviews 
the applicable Swiss statutes which carry criminal 
penalties and then sumarizes as follows: 

"These provisions effectively prohibit it 
from furnishing a foreign court or from directly 
or indirectly making public the names and addresses 


of its depositors or creditors or divulging 


information concerning their dealings with 


Finnebank even after the filing of a plan for 4 


composition with creditors or a bankruptcy." 

That statement is not denied by any of the 
Finnebank Swiss Law experts. That is the situation. 
t was perfectly clear, Your Honor, that 

Finnebank from the outset could not and would not 

comply with the American Law requiring the dis- 
closure of the list of creditors and it has not 
done so. 

Finnebank, of course, has a choice. It 
could comply with American Law or it could comply 


with Swiss Law. Having made its choice, having 
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decided it had to comply with Swiss Law I Suggest 
to you, sir, 4t {s clear that Finnebank is not 
entitled to the benefits of Amer} in Bankruptcy 
Law, 

Of course, the most telling 
point about that citation jis further, perhaps, 


evidence that Congress would not have intended 


to allow a foreign bank to avail themself of our 
law where there might be incanditions under their 
Taw which would be inimicable to ours. 
Since we could not comnel compliance I 


guess Congress meant to have people go paddling 
elsewhere, we have our own problems. 
SHAW: I think that is correct, Your 
think the deficiencies under sed, If 
also suggest that - - 
COURT: I am not altogether sure those 
Jurisdiction «.. 
MR. SHAW: We have cited a number of 
orities to the effect they are jurisdictional, 
Your Honor. 
THE COURT: Because Congress used the 


peremtory "shall" and not the inartistic "may." 


Douglas must have written a ton of stuff on that- 


A 41 


"Judges and Legislators," among others, which is 


a speech he gave. 

AR. SHAW: We have cited authority to the 
effect that a petition of this kind warrants and 
demands outright dismissal. 

THE COURT: 1 don't have the good faith- - 
Remember, this is drawn a little differently than 
Chapter X. In Chapter X I could at the threshhold 
have been called on to rule that a petition for 
a Chapter X relief was not "filed in good faith." 


I don't seem to have that latitude in Xl. 


The aood faith issue comes up later in 


another context but not at the threshheld. 


Either the plan is not in qood faith, the accep- 


tances to the plan are not in qood faith, etc. 

But, somehow the XI draftsmen didn't aive 
me that initial look at the good faith of the 
pedtion which is really what you are talking to. 

MR. SHAW: That may be, Your Honor, but the 
point is there has to be some minimum- - 

THE COURT: Compliance with the statute. 
But, is it jurisdictional? Could they not amend 
their petition tomorrow? 


MR, SHAW: I don't think they should be 
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allowed to. Of course, Your Honor, if we had an 
amendment problem then we would have a problem 
of relaying back, which is the name of the qame- 2 

THE COURT: You mean the purpose of the 
XI to void attachments? 

MR, SHAW: The whole key is timing. 

THE COURT: Sure, 

MR. SHAW: I may say the timina was that 
Finnebank lay back presumably waiting for some 
creditor to dn something. 

THE COURT: No creditor ever invoked the 
jurisdiction of this Court except these people? 

MR. SHAW: Yes, ! have listed in my affi- 
davit the claimants to the fund. I don't have to 
get into the interpleader. There is an inter- 
pleader action pending and in that interpleader 
action there have been submitted claims by five 
American creditors in addition to the Bank of 
Boston which holds about $800,000 of which 


$491,000 {fs by Chase. 


The foreign claimants whe have filed in 


{ : { 
the interpleader- ~- there are about ten of them- - 


they come to a total of about $600,000 except for 


one Swiss bank which has a claim for about four 


million dollars, so that the funds in the inter- 


rleader- - what we are urging, Your Honor is that 
a division of the money can be handled far better 
in the interpleader than here, 

What we are really secking is to have this 
matter adjudicated in the interpleader. 


THE COURT: It could be adjudicated in the 
interpleader. They didn't come here to give me 
jurisdiction in the interpleader, they came here 
to give me jurisdiction over what they say is a 

ah 


MR. SHAW: They came here for the sole 


purpose of setting aside attachments. 


THE COURT: They; In essence, on the, face: 


gave jurisdiction, the Bankruptcy Act, to deal 
with all assets in this country. 

MR. SHAN: Ostensibly- - 

THE COURT: They didn't give me jurisdiction 
over its foreign assets. 

The statute doesn't distinguish 

between local and foreign assets. 

THE COURT: Section 2A(1) does. 

MR. SHAW: That's a venue statute not a 


jurisdictional statute. 
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THE COURT: I have already made up my mind 
on that. 

we will be glad to address that 
point, Your Honor. We did address it in the 
brief. 
In any event, getting to the Section 4 
issue which we all agree is the Principal issue- - 

THE COURT: If Judae Lasker affirms my 
colleague in the Israeli Bank that would be 
binding on me. 

HR. SHAW: Your Honor might decide, however, 
that the circumstances here are somewhat different. 
You alluded to the fact that the continued 
appropriateness of this particular bank is 
particularly outstanding- - 

THE COURT: What is the difference if a 
foreign bank can't come in appropriately or in- 
appropriately, it's out? 

MR. SHAW: We agree, 

THE COURT: If Judge Lasker affirms the 


decision of my colleague on the Israeli Bank and 


rules as a matter of law that the bankruptcy laws 


of this country are not available to foreign 


corporations or are available I am stuck with this. 
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I may get to the rest of this if he says that 
the bankruptcy laws are available as Judge Galgay 
did. 

Ma, SHAM? oT CHIRK Soy 


THE COURT: Should) 1 not wait) for Judge 


Lasker? 
MR. SHAW: I know you have indicated that 


1s what you are going todo, 


THE COURT: I am sure he is not waiting 


He may not even know- - 


THE COURT: He will know, 

WR. SHAW: [ think, Your Honor, that cer- 
tainly 1S @ eracti¢al course for you to take. 

THE COURT: Sure. If Judge Lasker says you 
can't come into this Court and thereby reverses 
my colleague this case falls as a matter of jaw 
unless, of course, the Court of Appeals should 
reverse and I should decide to hold pending 
prompt appeal on that issue. 

MR, SHAW: If he affirms Judge Galgay and 
says yes, you do have jurisdiction, then- - 


THE COURT: Then [ might get toe the otner 


questions you present- -(A) the jurisdictional 
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failure of the petitionor which I think 1s what 


you are getting to and (3) even assuming that these 


defects are not jurisdictional whether this Court 
should not deflect (ts ‘furitsdiction in Tiahtvof 
the realities of the case concerning the assets 
here, the assets there, who is involved there 

and what has been, and the fact we could not 


administer this case fully by reason of 


prohibition of the Swiss Penal Statute. 


That is basically the case, right? 

BR SHANA oD CN Nk SO, Your Hanors. Ll thik 
Judae-Lasker finds, as we hope, that Section 
ars foreign banks that you would proceed to a 

sion in accordance with that deciston and not 
Second Citcuit Court of Appeals. 


COURTS woulda hi would geetdeort. ie 


binding on me as the Court of Appeals is on 


MR. SHAW: Of course, we have the peculiar 
circumstances that an appeal of any decision of 
ours is going to go to a coordinate Judge of Judge 
Lasker, 

THE COURT: We are not coordinated Judges. 


If it went to Judge Bonsal from 


you I am not sure Judge 8onsal would be bound. 
THE COURT: I sure as hell would be. 


HR, SHAW: I think a different case would 
be presented to the Court of Appeals. In any 
event, I would think, Your Honor, you would 
to hear argument on Section 4. 


THE COURT: fT would (like to: hear one more 


, 


rhapsody on that thing. 
MR. SHAW: Your Honor, as you know, Section 


4a- - and we want to concentrate on 4a because 


that is more applicable of the two subsections 


of Section 4 dealing with voluntary bankruptcy- - 


As you know, in effect it says that a 
banking corporation shall not be er. 
benefits of this Act as a voluntary bankrupt. 
The phrase "banking corporation" I don't think 
we have to pause a moment for. 

It clearly means those corporations which 
are authorized by their own laws, the laws of 
their creation to conduct a banking business. 

THE COURT: As a corporation? 

MR. SHAW: As a corporation. 

THE COURT: There is no dispute here this 


a corporation under any legal system? 
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MR. SHAW: That it is a corporation and 
a banking corporation. 
THE COURT: . Ghey. 
Under those circumstanc 
Your Hlonor, it is our contention that th 
case poverning this is the Valella case of 
Supreme Court and in the Valella case the 


stion was whether a particular insurance 
n insurance company within the 
Ling of the statute, and the Supreme Court 


of Section 4a, dealing 


kKruptcies, the af f these provisions 


here is no statute of bankrup as to the 
corporation and, necessari 
power in the Distric 


court to extend the 


Insurance, 
COURT: Domestic? 
SHAW: Domestic insurance company. 
COURT: Isn't the issue here not 


whether Conpress meant what it said, which it 


clearly did, but whether what is said is extend- 
ed to foreign banking corporations and foreign 
ntities? That is really the question. | think 
it 1s a contrived question; I think the issue 
simply is whether or not it's a banking corpora- 
tion. 

In other words, you are saying they 
didn't leave any room for the court to use an 
j 


adjective to modify that clear prohibition; 


banking corporation is in for all seasons and 


the court is not to then interpolate foreign, 


domestic or anything else? 

MR. SHAW: That is absolutely correct; 
that is our basic argument. From the time it 
appears on its face it's 4 banking corporation, 
as it does here, and this court's authority is 
absolutely at an end. 

There is a long line of authorities only 
a few of which we have cited in our brief. 
There is, Your lonor, under our view of this 
case, no occasion to get into legislative 
history. We, again, cite a long series of 
decisions. 


THE COURT: You have twenty cases and 


Sutherland on statutory construction will 
you twenty with equal potentcy. 

MR. SHAW: I think, Your Honor, the best 
case, or perhaps, the most meaningful case in 
this question is the Peoria Life Insurance case 
because it is a case that dealt with the 
Bankruptcy Act. In that case, if Your Honer 
recalls, the creditors were claiming that Section 


4 meant to exclude only those corporations 


presently engaged in the insurance business and 


the court said well, that is a pretty good argu- | 


ment and maybe that is what Congress had in mind | 
and - 
THE COURT: But they should have had it? 
MR. SHAW: But they didn't say that and 
that was despositive to the Seventh Circuit 
which said the courts have no right to strain 
the language of a statute to bring about a 


result which is claimed what the purpose of 


{ 
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in no way indicates that purpose. 


Congress intending the statute when its language 


That language, I think, Your Honor, 
fits our case like a glove and I submit that 


the internal evidence in this very Section 4 


Lm. 


al. compels this result. The reason for that 
is it is literally impossible to read Section 4 
sensibly and consistently without excluding 
foreign as well as domestic corporations and 
the reason for this, as Your Honor will) recald 
from the Ilerstatt argument, I am sure, isin 


Section 4b we have two uses of the word 


“corporation.” One is inclusive and the next is 


exclusive. 


Section 4b says that any moneyed, 
business or commercial corporation except 4a 
building and loan association, a municipal 
railroad, insurance or banking corporations 
shall he subject to the provisions and entitled 
to the benefits of this Act. 

THE COURT: Supposing we had a foreign 
banking corporation partnership here? 

MR. SHAW: If we had a foreign banking 
partnersnip + * 

THE COURT: I mean a real partnership? 

MR. SHAW: If we had a real partnership 
it would appear it is not excluded .nd it vou] 
not fall under the name "corporation." 


THE COURT: S07? 


MR. SHAW: So, I would say you and 
can only do what Congress has enacted. 
THE COURT: Do you really think Congress 
meant to exclude only the corporate-type 
entity and would be willing to accept jurisdic- 
tion over a non-corporate - ~ in other words, 
is a banking business, if it is in the 
business which is interdicted by 
- insurance, banking, et 
why do you suppose Congress would have 
stself only to 42 corporation? I agree 
statute as you argue it would not apply t 
interdicted business sinply because it dic 
structure itself as a corporation. 
All I can say to that, Your 
‘s not for us to question that. 
oneress has enacted it; that's the way Congress 
and, I would assume courts would 
follow it and that is the dity of the court. 
THE COURT: You are saying the language 


Congress wrote is to damned plain they couldn't 


have meant anything and if it's silly and does 


not go far enough that's their business. Do you 


want a citation the other way? 


MR. SHAW: Your Honor, I don't regard, 
in any event, the concept that when they said 
banking corporation they meant both domestic 
and foreign to be silly and unreasonable. On 
the contrary, I think the inclusion of both is 
utterly and completely reasonable and on the 
other side of the coin, Your Honor, I suggest to 
you that to exclude domestic corporations from 
the benefit of voluntary bankruptcy and to in- 
clude foreign banking corporations in the 


benefits of the Act is the unreasonable result. 


THE COURT: There is a big difference. 


It may have appeared to Congress - - and we 
have no way of knowing - - that the Bankruptcy 
Forum is not appropriate for the liquidation 
of a bank and it's not appropriate for the 
liquidation of an entity which is insurance. 
Most states already have regulations and 
procedures for the liquidation of banks. So, 
Congress may have reasoned we are not going to 
drop this on those bankruptcy fellows - - they 
are nou important enough and they don't know; 
enough. But, there is no regulation by the 


State of New York for a foreign bank and, 


therefore, it could be argued that Congress 


damn well intended in the absence of such regula- 


tion and to protect American creditors where 
there are assets here the Rankruptcy Court is 
suited. That argument cuts both ways. 
MR, SHAW: It certainly has been argued. 
is what Finnabank has argued and that is 


precisely what Judge Galgay held. 


I, however, suggest that is an erroneous 
reading: In fact, it is not a reading of the 
islative history. The legislative his 
upite zere. 
THE COURT: There is some evidence of 
what I received in HNerstatt in which they speak 
Yther means of repulations. 
MR, SHAW: Let me go through it very 
efly with Your Honor. As i said before, 1 
would like to concentrate on the legislative 
story of Section 4a. Section ea has no 
biguity in its legislative history. It is 
elear. 
The 1898 version of Section 4a states 
any person owing debts, except a corporation, 


shall be entitled to the henefits of this Act 


as a voluntary bankrupt. 

THE COURT: Right. 

MR. SHAW: There is no question and nobody, 
has ever suggested when they said exccpt a 
corporation it excluded all corporations, 
domestic and foreign. 


THE COURT: It would seem that way. 


SHAW: Section 4a in the 1910 Act 
is equally clear and it simply changed the 
concept to inclusion. Section 4a of the 1910 
Act provides any person except a municipality, 
railroad or banking corporation shall be entitl- | 
ed to the benefits of the Act as a voluntary 
bankrupt. 


I submit to you, again, there is no 


suggestion when they said the word "corporation" 


as modified by each of the four adjectives that 

3 concept was to exclude only domestic corpora- 

tions any more than there was in the 1898 version 

of 4a. That is the old legislative history. | 
THE COURT: That is not entirely com- 

lete. A corporation could not be a voluntary 


bankrupt? 


MR SHAW So That 2s: correct. 


THE COURT: A dozen years later they 
were permitted to become voluntary bankrupts 
and Congress carved out of the commercial world 
certain entities because of the business they 
ran? 

: MR. SHAW: Yes, that is correct. 
THE COURT: We really don't know why 
ee they carved these out. The argument is precise- | 
ly were they carved out because of what they are. a 


ah 


or what they do? 
MR. SHAW: I am saying there is nothing 
in the legislative history which discusses the 
reasons why banks were excluded. The reason 
why they were exluced according to some of the 
comments made in the history is they are other- 
wise subject to regulations. I remember those 
words, 1 see them in front of me, I can tel? 
you the pase they are on. 1 will pet to that in 
a minute. 

a What Congress cid was to exclude these 
as you just ‘said because of the nature of 


the business they did. 


THE COURT: Sure, ‘ us 


MR. SHAW; That is the rationalization. 


THE COURT: Why was the nature of the 


business so important to Congress to be excluded,| 


and I suggest to you it's because those types 
of businesses were otherwise regulated by the 
various states of the union and those entities 
which were not engaged in that business are not 
- - Congress very well may have meant let them 
stay in the Bankruptcy Court, this forum is 
Suited for that type of charade. That's 
argument, 

MR, SHAW: That is the argument. 

THE COURT: Let me hear about -the legis- 
lative history. 

HR. SHAW: L have put it in the context 
of Section 4b. Section 4b in 1898 took the form 
of covering certain designated types of corpora- 
tions which could be involuntary bankrupts. 

Very clearly, banking corporations were not in 
this designated class as mercantile corporations 
and this and that. 

Ranks were very clearly excluded; foreign 
and domestic were excluded by the first sentence 
of 4b in the 1898 Act. 


Tit COURT: Where is that? 


MR. SHAW: This is in the 1898 version. 
In the 1898 version, Your lioner, the provisions 
was that only designated types of corporations 
- - manufacturing, trading, printing, publish- 
ing and mercantile pursuits. 

THE COURT: A bank could not be consider- 


ed a mercantile pursuit? 


ME. SHAW: | Clearly not. T have a case 


THE COURT: I am not so sure that is 


SHAW: - - which did say it did not 
include - - there has never been any issue 
that. 
THE COURT: Which obscure court in 
Illinois? 
MR. SHAW: 7 don't think there hes been 


issue that bankinz corporations were not 


THE COURT: Seetion 407 
MR. SHAW: - - by the first sentence of 
4h. The whole problem about legislative 


ambiguity comes up in that second sentence of 


the 1898 Act, the private banker provision. That 
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second sentence just clearly was superfluous, 
it was unnecessary; banks were clearly not 
included in the inclusive group which could 
have an involuntary bankruptcy under the first 
sentence of Section 4b. 

In 1910 when the legislature got around 
to rewriting this, the key quotes - - the ones 


that have been cited by Finnabank, the ones 


cited by Judge Galga cited all over the place 
é ¢ » 1 


in the Herstatt case - - by the sponsor of the 


1910 bill, Congressman Shirley, to the affect 

that the 1910 Act did not change the laws with 

respect to banks at all, that statement can 

only be read to mean, Your Honor, that all 

banks, domestic and foreign, were to be excluded 

under the 1910 Act as they had been under the 
ACT. 

Foreign and domestic banks were completely 
exc’uded under the 1898 Act. They were not to 
be included under the 1910 Act. That is the 
whole meaning of the statement of Congressman 
Shiriey. 


Apart from Congressman Shirley, the 


principal argument you have alluded to is yours, 
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the alternative regulation theory, that Congress 
intended to exclude only banks which were subject 
not only to reguiations but subject to state 
and federal regulations in this country. 
Finnabank - - again, I repeat, Your Honor, be- 
cause I think this is very important in deciding 
this question - - Finnabank has the burden to 
establish there is jurisdiction here and I sub- 
mit it will utterly fail. 

THE COURT: That's where the burdens of 
going forward are. 

The burden of establishing 
jurisdiction is always said to be on the 
proponent of jurisdiction. 

THE COURT: I thought the burden here 
was on the one who wishes the court to say it 
no jurisdiction. 
MR. SHAW: No. We cite a Second Circuit 
casé in that respect. It's the rule that the 
proponent has the burden. The Congress did not 


say it wished to apply this alternative regula- 


tion theory at all. Congress would - - they 


could have very simply said that. If it meent 


it, it didn’t say that, and 1 say therefore, 
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it can't be imputed or implied. 


Furthermore, Congress didn't say or pro- 
pose this is che basis of the exclusion, that 
is, the alternative regulation theory, in any 
of the committee reports in 1910. On the con- 
trary, the House Report which states the reasons 
why we are excluding these simply says because 
they are quasi-public corporations. 


I admit that is quite unsatisfactory, but 


that is what the House Report says and Mr. 
Shirley in the very quotation that is cornonly 
cited in the quotation where it didn’t change 
the Act, constantly alluded to the fact these 
were quasi-public corporations. That was the 
justification for the exclusion. 

As Your Honor said, it was a functional 
exclusion just as the inclusion in the 1898 Act, 
Section 4b, had been a functional inclusion. 
Now, it was a functional exclusion and I submit 
that is what Congress meant and, above all, 
that is what it said. 

The whole issue of the alternative 


regulation has, in our judgment, been most 


definitively considered by Dean Soverign 
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with that excellent article by hin. 


| 

| 

(phonetics). I know Your Honor is very familiar | 
| 

| 


Ne stated the honest objective observation) 
has to come up in terms of the legislative 
history of Sections 4a and 4b. This is what he 
said in his article after an extensive survey 
of the whole legislative history. 

What Dean Soverign says is it is - - 


THE COURT: Didn't Professor Seligson 


or King comment on those individuals in an 
article in which he tried to respond? 

MR. SHAW: Yes, he dic. 

THE COURT: There is some scholarly 
authority the other way. 

MR. SHAW: I don't think in that articte 
they say that Congress or, certainly, did they 
cite any kind of authority to the affect that 
Conrress clearly 

THE COURT: What did Soverign say? 

MR. SHAW: What he said is, 1 think, 
the honest, fair and objective view - - whatever) 
purpose Congress may have intended to achieve 
by excluding banking and insurance corporations, 


or building and loan associations from 
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bankruptcy Section 4 docs not clearly reveal 
them. I think that is a fair statement. 

It is also the conslusion that has been 
reached by, I think, the summaries by the court. -— 
Of course, courts have had to deal with the 
question of whether a particular entity was or 
was not an insurance company or, particularly, 

a domestic one. And, in that context they have 


considered what did Congress mean. 


In one of the earlier cases cited already | 


we have an argument that it was an alternative 
rerulation theory. liere we have an Oregon bank 
which is not governed by state or federal laws. 
Clearly Congress didn't mean that, Congress 
meant a banking corporation. The courts held 
that corporation was expunged from the Act. I 
think that's the same case in the Fourth Circuit: 
which adopts a decision in the lower courts. 
THE COURT: That was not a bank, was it? 
MR. SHAW: Yes, Your Honor. 
THE COURT: Wasn't that a partnership? 
MR. SHAW: This was a fidelity insurance 


association. 


THE COURT: Yes, 
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MR. SHAW: In the same case the court 
referred to a decision by Judge Sidley which 
the Fourth Circuit found wide acceptance for, 
and I quote: 

"No reasons for making these exceptions 


were assigned hy the committee of Congrrss. 


They may be surmised to lie in ine public or 


quasi-public nature of the business involving 
other interests than those of creditors." 

I submit a foreign banking corporatioiu, parti- 
cularly Finnabank, partakes of that public or 
quasi-public nature of the business involving 
the public. 


If we are talking about the completeness 


of state regulations including the provision 
for insolvency then a Swiss bank clearly 
qualifies. The Swiss banking law is even 
tighter in its regulations, far m ore so than 
cur local laws, and it certainly includes pro- 
visions for insolvency which Finnabank has 
invoked, 

THE COURT: Congress isn't writing for' 
the foreign mind; it's writing for ours. 


MR. SHAW: It i86 writing for the 
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jurisdiction of this court and that's the deci- 
sion that you have to make. In any event, the 
- - [ want to emphasize this - - the reason, 
or intent, or surmise by the court as the intent 
of Congress enacting was the inappropriateness 
of the bankruptcy machinery to their affairs 
and that, of course, applies here - - the in- 
appropriateness of a bankruptcy - - 

THE COURT: Supposing it has all of its 


assets here, never did business and was a Swiss 


corporation, do you think that the machinery 
of this court would not be up to administering 
those assets either in the scheme of a bankruptcy 
or Chapter XI? 

MR. SHAW: Given the Swiss law involving 
secrecy, the answer is emphetically yes. 

THE COURT: Except I hold the money. 

MR. SHAW: Yes. They are under criminal 
penalties. 

THE COURT: I can tell the Swiss 
officials to enforce their laws. 


MR. SHAW: In that circumstance it would 


be a good deal inappropriate to exercise juris- 


diction. 


THE COURT: I don't agree with you that 
this court is inappropriate. I don't think the 
bankrupcy machinery is necessarily unsuited or 
unable to rise to the task of liquidating or 
administering assets here for the benefit of 
creditors. 


The oaly thing is the pecularity of 


Swiss law which will never give this court the 
full disclosure it needs. But, that goes to 
your second question, the appropriateness of 
the Chapter XI rather than the jurisdiction of 
this court. 


No, Your Honor. I submit what 


it goes to, and you alluded to it a while ago, 


is it is perfectly possible to surmise that 
Congress had in mind just this kind of foreign 
reguaa ion of a bank which would make it parti- 
cularly inappropriate to try to adjudicate it 
here. 

THE COURT: I may de. 

MR. SHAW: It would have been a very 
rational thing for Congress to do because banks 
are closely regulated throughout the civilized 


world and, accordingly, Congress may have had in 


n Se 


in mind that foreign banhs are also closcly 
regulated and their laws might be inconsistent 
with ours. 

TIE COURT: I am aware of that. But, the 
argument will cut both ways. 

MR. SHAW: Your Honor, in addition, ‘tf 


Congress meant only to include or exclude those 


corporations which were closely regulated, it's 
unaccountable that they did not exclude other 
types of corporations which are closely regulat- 
ed and the prime example is public utilities. 

Apparently it was a functional task, 
that's all that one can say, because there are 
types of corporations more closely regulated® 
than banks. In addition, we have the problem 
if you say foreign banks are not excluded by 
Section 4 then what about the foreign bank that 
is doing business in New York and is governed 
by the laws of the State of New York? 

Now we begin to get the feeling that 
some foreign banks are excluded and others are 
not. We could also have the proper situation 
which I just advanced. You could say that the 


banks of Switzerland are closely regulated but 


the banks of Nigeria are not so, SO we will 
exclude Swiss benks and include Nigerian banks 
and then we have a very complicated piece of 
judicial legislation. 

I say, again, excluding foreign banks 
as well as domestic banks is the reasonable 
result and the conference to grant the benefits 
of voluntary bankruptcy to foreign banks and 
not to domestics, %s unreasonable and an ir- 
rational result. 


Your Ilonor, there is a very recent 


Second Circuit case, Kevin Steel Products. 


I don't know if you are familiar with it. 

THE COURT: I know it. 

MR. SHAW: I submit that the teachings 
of the Kevin Steel case is enough to dispose 
of this case. In that case, which was a Chapter | 
Xi)» * 

THE COURT: I know the case well. 
fail to see why it's anymore controlling on 
whether or not the statute, Section 3]3-1, should 
be read to include collective bargaining agrce- 
ments. 


MR, SHAW: The point is that the statute 


A 169 


clearly said under Secton 313 all contracts 
should - - 

THE COURT: When I was with the United 
States I wrote an opinion on whether adoption 
meant a certain kind of adoption for the purpose 
of the Immigration Laws. If you want to see a 
job on statutory construction, look at that. 

MR. SHAW: The point is that the Second 
Circuit refused to read the statute other than 
as Congress wrote it and I think the language 

and I would like to read it because I 
think it's most appropriate here - - 

TIE COURT: Plain words have plain mean- 
ings to plain people. 

MR. SHAW: I think this decision deals 
with the Bankruptcy Act and, also, deals with 
the question of exclusion and inclusion not 
recited by Congress. 


The Second Circuit said that the 


Bankruptcy Act and the Labor Act, particularly 


the letter, have been subject to close scrutiny 


and - - this is the Kevin Steel decision - - 


"Both the Bankruptcy Act and the Labor 


Aet, porticularly the fatter, have been 


subject to close scrutiny and amendments, 
and despite numerous opportunities to change 
either or both acts with regard to the question 


before us, Congress has not done so." 


TE COURT: Sure. There, my friend, 
there was a tension between two acts each of 
which has its place in history and its purpose, 
the Bankruptcy Act which is supposed to ee 
itate debtors whose financial condition is 
precarious and the national statute relating to 
the labor movement in America. 

It was the tension between these two 
statutes to try to reconcile them which resulted | 
in Kevin Steel and the Court of Appeals recon- 
ciled it in favor one over the other. 

I don't have this prohlem of tension 
here, I have a simple statute and either I have 


the case or don't have the case. 


NR. SHAW: That is precisely the point 


in Kevin Steel. There there was a4 far stronger 
argument for inserting a qualification in the 
Bankruptcy Act, a far stronger argument. There 
is no such tension here. 


THE COURT: Would you like me to show you 


‘ed 
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a dozen cases in which Congress amended statutes 


in which Congress amended statutes in which a 


court either put in a modifier, took out a 


modifier? Come on, there's a million. 

MR. SHAW: There may be but not with 
respect to the Bankruptcy Act. 

THE COURT: You look in the American 
Surety Company against Marriott case, which 


incidentally, deals with words of exclusion. 


MR. SHAW: I think your point if perfect- 
ly clear. "y point is, then, on Section 4, that 
it has stood unanended for sixty-five years. 

The statute has been altered a numcer of times. 
Section 4 has specifically been amended 

a number of times and at no time has Congress 

taken the step they could have taken had they 

intended what Finnabank intends and amended the 


statute. 

Accordingly, I submit that Section 4 
disposes of this case. Your Honor, we have made 
a point in favor of assuming that you find 
jurisdiction in the exercise of your inherent 
discretion as well as your discretion under 


Rule 119 to dismiss the proceeding outright. 


What we have here is a Swiss bank which 
sas first invoked the Swiss procedures, sub- 
mitted itself to the jurisdiction of the Swiss 
court for rehabilitation, and then filed a 


petition knowing with this certain knowledge 


that it could not comply with the American laws, | 


that it could not ever list its creditors or 
their affairs, that it could not or, in any 


event, it did not comply with Section 3235 re- 


quirements, and it knew that it could not and 
would not file a plan for reorganization in 
*his court, and it has not. 

I submit that under those circumstances, 
Your Honor, and with the Swiss banking laws and 
the irreconcilable bar with the laws of this 
court, Finnabank does not deserve the benefits 
of voluntary bankruptcy or of the voluntary 
Chapter 31. Even now Finnabank has made no 
attempt to comply with the Act, has made no 
offer to comply with the Act. 

It asks the court to fashion new and 
bizzare procedures to afford itself the benefit 
of the Swiss laws. It asks the court to comply 


with Swiss law at the expense of American law. 


i 
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That is precisely what Finnabank is asking. 

THE COURT: They are also asking some- 
thing else, aren't they; they are also asking 
this court not to fashion a remedy but to take 
steps in regard of those creditors who jumped 
in on the assets in this country. 

Aren't you really fighting to keep the 
fruits of your reis? 


MR. SHAW: Certainly; absolutely, Your 


THE COURT: Supposing the know they can't! 


come into Chapter XI and know they are never 
going to put through a plan? Isn't it an 
affective device to block the attachments of 
those creditors who attached and thereby, at 
least, promote the equality provisions of the 
Act by making you all start at the same place 
until the gunshot? 

MR. SHAW: They could have complied with 
the Act. I suggest they invoked the jurisdic- 
tion of this court in bad faith with sure 
knowledge they could not comply with the Act, 
and all of this is for the purpose of creditors 


who hold secret bank accounts in Switzerland 


who are unwilling to be named in this court. 
Finnabank couldname them if they were willing 
to do so. 


The court should know Finnabank has in- 


formed all of these secret depositors, according | 


to the papers filed in interpleaders, and only 
two have come forward. 

THE COURT: There is nothing sinister 
about the secretness. That's the way the Swiss 
want it. 

MR. SHAW: Your Honer, all I can say is 
even Mr. Blair who opposes me on this-motion 
and represents a Swiss bank has no use of any 
proceeding for the benefit of their creditors 
and he notes in his brief on that Finnabank, on 
the eve of its moratorium claimed that local 
assets, meaning the assets, were really held by 
it in some secret fiduciary capacity. 

What you are really being asked to do is 
protect all these secret depositors who cannot, 
presumably, because of illegalities, for whatever 
reason, cannot and will not come forward as 
asainst a series of American creditors who have 


done nothing but to invoke the American law as 


is their richt to do. 

THE COURT: You are asking me to reward 
you because you were firstest with the mostest 
which is also inimicable to the Bankruptcy Act. 

MR. SHAW: I am asking you to allow the 
American law to take its course. That's all. 
And, that will be administered by Judge Bonsal 
and we can assume he will do a splendid job of 
it, 

THE COURT: Probably far better. I wish 
you had spared me of this honor, to start with. 

MB. SHAW: I would have spared you from 
the beginning. Mr. Blair begs this court not 
to send this assets back to Switzerland where 


the local American creditors would be at the 


mercy of the banking secrecy laws and they would | 


be diverted to preferred secret creditors. 
That's what would happen; that's what Finnabank 
would do here. 

THE COURT: He is saying this money 
belongs to the depositors. But, there are 
other creditors. 

MR. SHAW: The only creditors whose 


names could be listed are banks. As Your Honor 


must know, this bank is deeply involved in the 
affairs of Mr. Sindotta (phonetics). He has a 
banking corporation all over [Furope. 

What is involved here are a series of 
foreign transactions which are remote from this 
court. I suggest under the Birch case - - this 
was a decision in April by the Second Circuit 
and that decisions holds - - in affect, this is 


Judge Friendly's decision - - he said where a 


case involves principally foreign transactions 
then the District Court should consider very 
carefully whether Congress would have intended 
them to use the precious assets and very 
limited assets of the Federal Court to take on 
what is essentially a foreign problem or 
whether Congress would have intended them to 
leave the problem to the foreign courts and I 
suggest, Your Honor, that that is the convext 
in which you are to judge this. 

I suggest, Your Honor, that in judging 


in that fashion you will conclude that both in 


the exercise of your discretion and specifically | 


under Section 4, there is no jurisdiction, there| 


{ 


should be no jurisdiction in this court and, 


hott «a 


therefore, the case should be dismissed out- 
Tint. 

THE COURT: Do you want to add anything, 
Mr. Rosen? 


MR. ROSEN: No. 


(At this time, a short recess was taken), 


and all parties subsequently returned.) 


MR. MARRIN Judge, if you want me to 
say nothing, I will be glad to do it. It's all 
briefed, and the like. 

I would like to make two points or 
three points, very brief ones. 

THE: COURT: Please. 

MR. MARRIN: First of all, the first 
twenty minutes of Mr. Shaw's argument can reall 
be answered in the affidavit of Doctor Junod. 

THE COURT: Do I have that? 

MR. MARRIN: Yes. It's one of the 
Telexes attached to my affidavit. You have a 
final copy. 

It deals with what the affect of a 


moratorium is. Obviously no one is going to 
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be paid any money unles* -hey come forward here 


or in Switzerland. 


| 
| 
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THE COURT: In other words, they are going) 
to have to identify themselves if they want to 
share. 

MR. MARRIN: There is a public notice 

the newspapers they have until September 10th 
file their names and show their claims. 

THE COURT: I was wondering about that, 
how under Swiss laws they could possibly share 

they didn't disclose their names. 

MR. MARRIN: We can give them notice of 
this meeting. 

THE COURT: I guess the statute prohibts 
you from disclosure but it doesn't inhibit them 
from disclosing. 

MR. MARRIN: It doesn't prohibit us with 
court supervision from writing a letter to each 
creditor and telling them about these proceed- 


ings. It's just so we couldn't publish the 


THE COURT: How many dollars are involved 
in the country? 


LED 


MR. MARRIN: About twelve million dollars, 


mn 1g9 

THE COURT: How much is involved in the 
big picture? 

MR. MARRIN: I would have to translate 
Swiss francs, about one hundred million. 

MR. BLAIR: Our claim is one hundred 
ninety million in Swiss francs. 

THE COURT: That's about three to a 
dollar. It's about eighty million dollars. 

MR. MARRIN: Plus, Your Honor, there is 
a forty-six point five million dollar claim - - 

THE COURT: You are talking about 
Cipghty million dollars. That's the big deal 
in Switzerland? 

MR. MARRIN: We are talking about a nine 
miiiion dollar attachment from the First 
National Bank of Boston. We have a twelve per- 
cent reduction for every creditor if they are 
allowed to get their money in full. 

As far as the representations of Banque 
De Financement it didn't stop First National 
Bank of Boston. I think I will let it lie with 
just that. 


THE COURT: You have not come up with 


any pre-legislature history outside the isolated 


statements? 

MR. MARRIN: We cited it all in here. 
think it's clear. 

THE COURT: lIlow about the fact your 
petition is jurisdictionally defective and 
factually so and you and I both know, Mr. Marrin, 
you will not propose an arrangement, you can't 
propose an arrangement. 

MR. MARRIN: That is not true. I think 
we might propose an arrangement. 

THE COURT: But I might not find it in 
the best interest. 

MR. MARRIN: There is a plan being dis- 
cussed in Switzerland that would pay creditors 
4% certain amount -' - 

THE COURT: If there is such a plan, 

hy do I need you here? 

MR. MARRIN: To get rid of this attach- 
ment and offer an identical plan or similar one 
here, 

THE COURT: So the American creditors 
who raised this to protect themselves should ‘be 


made to disgorpe so some unnamed fat cats over 


there should get the funds, is that what you 
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are arguing? 

MR. MARRIN: My point is to the extent 
people don't come in and claim money, those are 
funds of this estate. 

THE COURT: You are telling American 
creditors give up nine million dollars, give up 
ten percent of the whole ballgame here for the 
benefit of foreign creditors. 

Why should I worry about them? 


MR. MARRIN: I think, firstly, the case 


law and statute says you have to. 
THE COURT: Where does the statute say 
I have to? The statute says I have to, provided 


| Can de it. 


MR. MARRIN: I don't know why you can't 


THE COURT: My friend says "Banking 
Corporations" speaks for all seasons, foreign, 
domestic and lunar. 

MR. MARRIN: Hie says we are not allowed 
to look at legislative intent and then says what 
Judge Friendly decided by lepislative intent. 

THE COURT: That's always part of the 


intrigue inherent in cases. Why should I tell 


these people - - maybe I am being chauvanistic 
- - but, why should I tell them to now give it 
up and we are going to give it to people whose 
names I don't know o- numbers I don't know. 
Why should I labor for a lousy Chapter 


XI petition which may be jurisdictionally de- 


fective, probably not filed really in pood 


faith, 

If I had a good faith test,I could not 
withstand a motion to dismiss upon the ground 
you can't do anything, and that we are only 
dealing with ten percent of the assets so that 
no matter how noble you and I are both, wer are 
only dealing with ten percent of the assets 
and can't touch the other ninety. 

Why should I do all these things and 
thereby throw the American bank, the Rock of 
Boston, out? Why? 

Why shouldn't I let them take the money 
and run? They are, after all, American, aren't 
they? 

MR. MARRIN: If this were a British bank 
I might agree with you. 


THE COURT: Why? 
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MR. MARRIN: Two reasons, Your Ilonor. 
First of all, I think the Bankrutcy Act said 
you could go into a Chapter XI or become a 
bankrupt if you had assets here without a prin- 
cipal place of business. 

Secondly and more importantly, I think 
his last case that said something along the 
lines you suggested was the Oakley Bennett case 


in 1950. There the foreign country was Texas. 


Your Honor, I think the sharing among 
reditors is uniform in the Swiss bank- 

ruptcy laws and United States bankruptcy laws. 
Everyone sort of hears the brutn of a loss. 

THE COURTS Equally. 

MR. MARRIN: Now, I mean, they are asking 
just the opposite. 

THE COURT: They are saying the underlying 
scheme of the Bankruptcy Act does apply here. 

MR. MARRIN: That's your threshhold 
question. 

THE COURT: Tell me about your petition. 
Is it as bad as they say? - - The answer is yes, 
Can you do anything about it? - - The answer is 


no, 


Why don't I throw you out now and stop 


og 


waiting for Judge Lasker to spin wheels. Why 
dou't I dismiss the petition in the exercise of 
a discretion I have? foes anyone doubt that I 
could not now adjudicate you a bankrupt because 
you didn't file a plan or dismiss it on the 
ee you didn't file a plan? No one doubts 


this right, 


So, 1 could do this today and if 1 -dis- 
miss, he gets what he wants and I doen't have 
wheels. 
MARRIN: We have an appeal, Judge. 
COURT: I could do this. . Certainly 
] am going to do if at some point if I take 
jurisdiction, 
MR, MARRIN: But, you will put it into 
a liquidation. 
THE COURT: 1 am very erratic, You don’t 
know what I am poing to do on any given day. 


MR. MARRIN: I have heard that, Judge. 


) 


THE COURT: Why doen't I dismiss.it today. 
! 


It's a bad Xl; the petition is lousy: you are 
never poing to go anywhere, you can't go any- 


where; you are playing with one-tenth of the 


awn 
~Q 


assets in the name of unnamed people. 


| 
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I would love to see the people's names 


just for gossip. 


ey 


MR.-MARRIN: I don't think the petition 
is all that defective. 


THE COURT: ‘You don't say you are insol- 


vent or that you can't pay your debts; you don't | 


say you intend to file a plan, 

MR. MARRIN: We do. 

THE COURT: Where do you say that? 

MR. MARRIN: I think the whole phrase 
under Section 259 of the Swiss Federal Banking 
Code means an inability to pay debts as they | 
come due. 

THE COURT: You mean the moratoriun. 

MR. MARRIN: The moratorium. 


THE COURT: Constitutes an inability to 
pay debts? 

MR. MARRIN: Yes. 

THE COURT: This is unauestionably the 
affect of the Swiss law as towhich I don't have 
to take testimony? 

MR. MARRIN: That is a matter of law. 


THE COURT: Let's assume you wére-over 


that hurdle, What about intent to propose 
arrangement with your creditors? 

MR. MARRIN: I don't think we would 
even captioned a Chapter XI if this wasn't 
intent. 

THE COURT: Why do you suppose Congress 


used the peremptory "shall" instead of the per-#: 


missive "may"? Don't you think they focused on 


this? 


MR. MARRIN: You are probably right. 


I think the earlier problem was whether a plan pee 


has to be filed at the time and Congress found 
that many bankruptcy judges were ignoring the 
necessity of filing a plan with the original 
petition. 

THE COURT: Don't the new rules use 
"shail"? 

MR. MARRIN: They also say substantive 
compliance, 

THE COURT: It wouldn't be jurisdiction- 
ally defective, it would be amendable. 

MR. MARRIN: We would like our day in' 
court to show this petition was filed in good 


faith. 
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THE COURT: I hope you are not putting 
your reputation on putting through an XI. 

MR. MARRIN: I am talking about what 
happened on May 5th when it was filed. Your 
Honor can switch us over to a liquidation and 
that would go back to the original petition. 

THE COURT: There is no doubt if I have 
jurisdiction I would adjudicate you at some 
stage of the proceeding simply because there is 
twelve million dollars here. 

Why should I bother; why do I want to be 
such a nasty person to the American banks? 

MR, MARRIN: I think you do have to 
protect the creditors in general. 

Tie COURT: Yes, sir? 

MR. BLAIR: Your Honor, my name is James 
Blair representing Rank Firestone. I wanted to 
make clear if these assets are included in the 


general estate it will mean six hundred thousand 


dollars to one million dollars more to my client. 


We have a real interest. We are listed; 
we were a Swiss hank wholly owned by an American 
corporation. 


We understood the advice of our Swiss 
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counsel is we could not safely under Swiss law 
ourselves come here to attach. There was not an 
equal reis. 

THE COURT; If I take jurisdiction and 


set aside these attachments how would you bene- 


fit by that amount? 


MR. BLAIR: If these amounts were includ- | 
ed in the general estate it will increase our 
share of the estate from six hundred thousand 


dollars to one million dollars. So, we feel 


very deeply on this. 

THE COURT: You are just as American, 

MR. BLAIR: We are wholly owned by an 
American corporation which bore the loss. 

THE COURT: .See that, now we have the 
Tories on the other side. 

MR. BLAIR: And now, as far as whether 
this court has the discretion to decline juris- 
diction here, I have briefed it. I don't 
believe the court has that jurisdiction. 

TUE COURT: If J have jurisdiction, | 
have it. 

MR. BLAIR: If you have jurisdiction, 


given this situation, I think it is mandatory 
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you take it. 

THE COURT: 1 could then dismiss for 
failure to comply with Chapter XI. 

MR. BLAIR: You could proceed under 
Section 375. 

THE COURT: Lt seems it comes to the 
same end, except in between I knock them out. 


MR. BLAIR: As far as inability to list 


their depositors, again, in our brief we go at 
length into the history of Section 2(a)2 and 
what it was intended to accomplish and the tools 
it pives the court. 

With those tools, there is no problem 
that this court has the tools available to 
achieve a Chapter XI as intended by our Act in 
this circumstance, 

THE COURT: Including the assets over 
there? 


MR. BLAIR: Including the assets over 


THE COURT: No, you can't mean that. 
MR. BLAIR: the court can transter the 
assets over there assuming - - 


THE COURT: For them to administer? 


MR, BLAIR: Assuming there is going to 
be an equality of treatment. 

THE COURT: I thought I understood you 
to say if I took jurisdiction I could put through 
an XI ef all of the assets including the Swiss 
ones. 

MR, BLAIR: I am saying you could sus- 


tain jurisdiction and transfer the assets there; 


you could have an intricate plan here where you 
have assets here but look at their plen to see 
it is closely integrated. 

There are a number of different tools 


and Rule 119, the history of it, and the writ- 


ings on it were intended to give the court the 


tools to deal with this kind of situation. 

THE COURT: Im other words, I could 
deflect my jurisdiction but first I have to 
decide if I have it? 

MR. BLAIR: First you have to decide if 
you have it. 

THE COURT: You say if I have it there 
is no harm being done, take it, send it over 


there and en route we knock them out? 


MR. BLAIR: I am talking about on May ist 
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- - excuse me, Your Honor, May Sth - - when 
they filed there was no inherent impediment. 
Whether they are now about to do something in 
Switzerland that would justify you from doing 
something, is a later question that comes not 
on your initially taking jurisdiction. 

Then, on their allegation they do say 
they applied for a moratorium of the Swiss laws. | 
Swiss law expressly says they may make an appli- | 
cation only when they are not in a position to 
meet their debts as they mature. So, they have 
alleged they are not in that position. 

THE COURT: They allege the bottom line. 

MR. BLAIR: Secondly, the moratorium they; 
applied for in Switzerland is an arrangement as 
defined in Section 306 of the Act. They applied. 
for an arrangement in Switzerland which at that 
time contemplated full payment under 306, so to 
say they could not have proposed an arrangement 
here is not true. 

In other words, the fact their sole 
motive here was to set aside attachments is 
recognized as a wholly proper motive and, indeed, 


a testified sole motive, where there are local 


64 
assets of a foreign debtor. There is no problem 


this court has the tools available May Sth, 


given the situation. There was nothing inherent 


in this situation that would prevent the kind 
of proceeding here that was contemplated by 
2(a)22, 119 and the like. 

Now, what has happened since then inay 
well cause the court to proceed under Section 
376 but that sets aside the attachments and 
that accepts there is an original jurisdiction. 

THE COURT: Okay. Anyone else? 

MR. SHAW: Just two points, really. I 
find nothing to reply to in Mr. Marrin's argu- 
ment but with respect to Mr. Blair, it should 
be emphasized that when Mr. Blair talks about 
transferring assets, he represents a Swiss bank 
and - - it may be a wholly owned subsidiary of 
Firestone but, nevertheless, it is a Swiss bank 
and as such is one of the boys over in Zurich. 

Furthermore, Mr. Blair referred to Swiss 
law and the moratorium. What happened was there 
was a petition for a moratorium which was not 
p ranted and, indeed, was withdrawn and, accord- 


ingly, a bare allegation that that petition for 


ral 
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a noratorium was filed is not a substitute for 
the direct - - 

THE COURT: Supposing they withdraw and 
have now filed? 

MR. SHAW: They have filed, but under a 
different provision. 

THE ‘COURT: |. Wouldnt: that: cure 

MR. SHAW: It wouldn't cure it 
sense of relating back, in any event. 


to you, Your Honor, that if they wish 


they would have to file anew. There is nothing 
to convert... That is.our position. 
The whole thing is too intangible to give 
enough substance to convert it into anything 
If the Firestone Bank or Finnabank it- 
self wishcs to file now in straight bankruptcy, 
they should file anew. 


You keep the proceeds, you 


MR. SHAW: And the proceeds of these 


attachments would he decided in an interpleader 
action before Judge Bonsal. Judge, thank you. 
THE COURT: I. have ali the papers | 


need then. Thank you, all. 
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PROCEEDINGS 


THE COURT: I take it while the Court pon- 
ders the motion to dismiss and there being no 
operations here, we might as well adjourn this, 


is that the p@int, Mr. Marrin? 


MR. MARRIN: . Yes, Your Honor. There is one 


matter I would like to ask for the Court's sug- 
gestion on. Our assets are all tied up in an 
interpleader action before Judge Bonsal. 

THE COURT: Yes, I know. 

MR. MARRIN: We have met with Judge Bonsal 
and all of the parties in that action would agree 
to make a motion before Your Honor to lift the 


stay up to judgment. There are two actions pend- 


— 


ing, one by Chase Manhattan and one by the Nation-| 


| 
| 
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al Bank of Boston, contract actions. 


fee LOSS onc een ne 


MR. MARRIN: Against this debtor, Your 


Honor. 


3 
THE COURT: Against this debtor? 


THE COURT: Would they not be stayed? 

MR. MARRIN: They are stayed. Those two 
institutions have claims in the interpleader 
action. Perhaps the interpleader action would be 
the best forum to litigate it. 


THE COURT: If you will give me an order 


of the debtor on consent - - 

MR, MARRIN: We have one objectant. 

THE COURT: Who is that? 

MR. MARRIN: Bank Firestone. I think we 
would have to make the motion. We tried doing 
it by consent. Everyone agreed except Bank 
Firestone. 

So, I have to make a motion on notice. I 
want to know what you feel is the best date for 
you to hear it. 

THE COURT: Tell me. How pressing is it? 

MR. MARRIN: We ought to get going, Your 
Honor. Thers are a lot of customers’ monies 
tied up. 


THE COURT: Now, I take it it will be a 


= — 
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multi-pronged motion? 


MR. MARRIN: Yes, it will be, to lift the 


ww 


> 


stay in the interpleader action and lift the stay 
for the purpose of consolidating Boston Bank's 


and Chase's action with the interpleader. 


n 


THE COURT: Why would there be any objec- 


tion to this? 


MR. MARRIN: Well, Mr. Blair of Cleary, 
Gottlieb gave me the impression he was afraid 
Your Honor woulu somehow lose jurisdiction over 
these cases. 

THE COURT: I may lose jurisdiction by 
deciding a motign to dismiss. 

MR. MARRIN: Exactly, Your Honor, but this 
is all assuming - - 

THE COURT: I am told by Judge Lasker's 
chambers that the decision in the Israeli Bank 
will be down within this month, which may render 
academic my pondering of the great legal question 


of the time. 


Well, let's do this, why don't you count on 


making the motion returnable October 9th at eight- 
| 


thirty here. Draw your papers on that basis, 


eight-thirty on October 9th, and ve will then see 


hone 
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whether we wil) entertain argument or if there is 
anything else to dc, 

MR. Wii5Z: I am George Weisz from Cleary, 
Gottlieb, stven & Hamilton, representing Fire- 


stone Bank. 


We would like to see what the papers are 


and how selective a lifting of the stay they are 
talking about. There is additional money in the 


interpleader not claimed by attachment. 


THE COURT: I am going to adjourn these 
Chapter XI aspects to October 9th at eight-thirty 
and direct the debtor to file its arrangement, 
just to keep the statutory scheme satisfied, by 
Ocicber 8th. 

Thank you, Mr. Weisz and Mr. Marrin. 


MR. MARRIN: Thank you, Your Honor. 
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PROCEEDINGS 


MR. MARRIN: Judge, we have on this morning 
the action to lift the stay. 

THE COURT: Was an answer filed? 

MR. MARRIN: An answer has been filed by 
many of the defendants. Mr. Blair has proposed an 


alternative. We have spoken about it and I think 


THE COURT: Bank Firestone answered? 
MR. MARRIN: Yes. We has asked for release 


of the stay through judgment, but short of discus- 


! 
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we can reach something. | 
| 


sion, he suggested release of the stay through dis- 
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covery but short ot judgment because of a fear that | 


a judgment would become an equitable lien. 

He can explain his own position. We would 
be willing, for the time being, to at least get 
discovery going and let whatever interested party 
who wants to go to judgment, appear before Your 
Honor and then take the necessary steps. 


THE COURT: Well, I expect to come to a de- 


cision very quickly on the motion to dismiss. AS a; 


matter of fact, I have information which suggests 


that Judge Lasker's decision in the Israeli Bank 


will be down within a few days. I don't know which | 


way it will go. 


If he finds the Court has no jurisdiction, I | 
| 


am going to grant the motion to dismiss on that 
ground alone, and then you can all go to the Court 
of Appeals together. If, on the other hand, he 
decides that the Court does have jurisdiction, I am 
about ready on the other prong of the motion as to 
whether or not granted the Court has jurisdiction, 
whether this is a fit case for Chapter XI, and I 
think, therefore, if the case is dismissed in this 
court, there is no reason for me to get invoived in 


this when the stay of the X1-44 will fall with it. 


| 
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How is that? 

MR. BLAIR: That is perfectly all right. 
Since that issue will be in court for some time, I 
see no reason why we can't clear it up that every- 
body can go forward with discovery and make the 
District Court comfortable it is not violating a 
rule of this court. 

THE COURT: They will worry about that? 

MR. BLAIR: They have expressed some concern: 
at least in Herstatt. 

THE COURT: Within a month this case will 
either be here or will not be here. If it is 
dismissed and an appeal is taken, I should think 


logically an application for a stay of the affect 
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of the dismissal should be made to me or to the 
District Judge, in the event the appeal goes up 
quickly. 

I am inclined at the moment to adjourn this 
for a couple of weeks because I fully believe 
between Judge Lasker and me, we will have disposed 
of his case and mine, the Israeli Bank and Banque 
De Financement. All right? 

Since you resisted the stay, I don't know 


necessarily that you would need quarrel with me. 


MR. BLAIR: I would agree there is no reason; 
not to let discovery go forward and I agreed with 
Mr. Shaw there is no reason not to allow a default 
to be taken in the interpleader for those people 
who have now gone nine months without a hearing. 

THE COURT: All right. 1 em going to 
adjourn this to November llth at eight-thirty in 
the morning, again. The debtor, in any event, to 
comply with the scheme of Chapter XI, is directed 
to file its arrangement by vovewh ey SUCH. § Witt 
carry this, also, Mr. Blair. 


MR. MARRIN: What time on the llth, Your 


THE COURT: Eight-thirty. 


MR. MARRIN: Is it a holiday? 

THE COURT: Do you work November 11th? 

MR. MARRIN: Sure. 

THE COURT: I have an idea by then you will 
all be informed on November llth, this case will 


be meaningless, frankly. 
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PROC E Ta In es 


MR. MARRIN: Good morning, Your Honor. 

I think wo have several matters on the 
caleidar this morning but before that the icy 
firm of Mudge, Kase, Guthric & Aloxcnder hes a 
statenent to make. 

Az Your Honor is aware, there is an inter- 
pleader action pending in tho Southern District 
of New York. It involves a twolve willion 


dollar fund to which numerous parties have made 


claim. Ono of the types of claims are depositors 


of Finnebank (phonetics) in Europe who had 
C.D.*s invested in Finnebank but belonging in 
Continental Bank International. Other claimants 


include general creditors. 


In tho course of discovery in that action 


! 


3 
one of tho genoral creditors had made tho alloga- 


tion that the depositors, or some of them at 


+ ee eee ee. = cane - ene EGE: ones 


{ 
' 
| 
| 
! 
least, might be conduits for the roturn of certain’ 
funds to a certain person who was a twenty-five 
percent owner of Finnebank. 


Your Honor, we represent Mz. Sindonah 


(phonetics) in the United States in cortain 


a. ner ernee see epers Sempre ee pecs © + 


matters. We feel this raises the appearsnees of 


| 
| 
| 
| 
| 
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impropriety. Beyond that we don't thnk it does 
any good to the depositors who are trying to 
Seek their rightful funds beck from Finnebank. 

We met with our client in Switzerland on 
Thuresday and Friday cf last week aud acked for 
permission <5 withdraw as counsel to which 
6ventually he did consent to. At that tino, he 
also advised us that there is 3 possibility of 
outright litigation in Geneva between Mr. 
Sindonha and Banque De Financemont. 

In light of this, we are preparing papers 
for permission to withdraw @s counsel or for a 
substitution of counsel in this affair. I would 


esk Your Honor - += let mo go back one step. 


ee eee LL Sn Se:  < e tett  teee e t amenm a 
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While wo were mooting last Thursday and 


Friday, counsel for Finnebank in Switzorland 


4 


spoke to certain attorneys in New York City with 


a view towards retaining, subjec to court appreve | 


ei, one of them. The gentleman solected, Mr. 
William P. Ford, is in court this morning. I 
would hope by the end of this week that we will 
be able to file with Your Henor an apolicacicn to 
withdraw as counsel and for the substitution c# 
Mr, Ford and his firm and various othot paperork 
that wo w-7t to clean wp befsre Your licner 
spproves it and btofore we lea 

i would think to pre 
tion and since Your Honor is, a3 I undserstzead, 
in the midst of writing a decision on the : 
to dismiss, thst we put everything over for tvo 
ox three weeks and clean up everything meanwhila. 

THE COURT: That will include yeur suit 

respect of lifting the stay? 

MR. MARRIN: Yes, Your Honor. I think 
that 1s a choice that Mr. Ford should :1ks now. 
If he wauts to withdraw it, that's his docision. 
I would hate to bind him with our decision since 
we are no longez going to bo in the cass subjects, | 


of course, to you, Your Honor. 


THE COURT: Decembor 16th at nine as far 


as the suit and tho debtor is dirccted to 
its arrangement by Deconber 15th. That's 
comply with the statutory scheme, Mr. Marrin. 
MR. MARRIN: Yes, Your Honor. 
THE COURT: When will we have those papers | 


for the substitution? 


MR. MARRIN: Your Honor, by the end of the | 


weck, I hope, at the latest. 
We need affidavits from Switzerland and 
the like, and certcin approvals of the counission- 
ers appointed by the Swiss court in Genova, just 
so we have a full package to give to Your Honor. 
THE COURT: Thank you, Mr. Marrin. 


MR. MARRIN: Thank you, Your Honer. 
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THE COURT: These are both actions to 


vacate stays. I am working on my decision in 


this case and, as you observe, I am bound by 
Judge Lasker's decision. 

In any. event, even if I were not, I 
have independent grounds to dismiss this 


petition, as improvidently filed, as I had 


proceeds on appeal. 
If I rule on the basis purely of Judge 
-asker's decision, you can always file an ap- 
nd make an application for a stay, pen- 
ding, while that other case of his winds its 
to the Court of Appeals. 

In any event, I think I have got enough 
in the record for independent grounds, which 
may make a difference on a stay. So, there is 
really no , now with my proceeding with 
these things. I would just as soon dismiss 
the petition and let the pieces fall whero they | 


should. 


MR. BECKER: May T say one thing? You 


4 


mentioned a furtner stay. Let mo address my- 


self to that quostion, 

THE COURT: I don't know what is going 
to happen. I am merely sugpesting, if I dis- 
miss the petition, as I intend to do, an appeal | 
would logically be filed. I suppose an appli- 
cation for a stay pending, should go to the 
District Court, if and when an appeal is filed. | 
But, why speculate? 

My opinion would be that much apart from 
Judge Lasker's, there would be no basis for 
an appeal or a basis for a stay of the offect 
of my judgment anyway, 

MR. BECKER: Our argument is premised on 
the ground there is no authority for the 
stay at this time, 

THE COURT: Because I don't have jurisdic- 
tion, A Court always has jurisdiction to 
determinine its jurisdiction, 

MR. BECKER: Our point goes a little 
further. This is an anti-injunction act, 
which speaks about the authorization of stays 


in cases where Congress has expressly autho- 


rized it. Tho usuul reference of these kinds 


of cases is the Bankruptcy Act; but the ex- 
press words of the Bankruptcy Act presume, 
prima facia, on the face of the statute, that 
the petitioner is a debtor, that is, one capable 
of becoming a bankrupt. 


THE COURT: Of course. 


ee Se er 


MR. BECKER: They say there is not, at 
this moment, any authority for a stay. 


THE COURT: (Of course, there is. 


ae mere re ry 


MR. BECKER: We want it vacated today. 


THE COURT: Of course, thexe is. ,1t (is 
case pending in my Court as to which a juris- 
dictional defect has been alleged, and I have the 
power to determine waahee or not { have juris- 


diction, This dees not mean that I an bereft 


of all functions, merely because this debtor 


| 
| 
| 
| 
' 
| 
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doesn't belong in my Court. 


MR, BECKER: If there were no federal anti- 


| 
| 
injunction act, that could well dispose of my | 
point. | 
THE COURT: I don't knowreally to what | 
you refer, nor do I understand why that should 


control in the face of Congrossional cnactment 


in the Bankruptcy Act. 


BECKER: Well, we have filed a meno- 
randum on the point. Let me spend sixty 
seconds on it, 

Go ahead. I am interested to 
lea, ian any ovont. 

MR. BECKER: There is. in Title 23, Section 
2283, an old federal anti-injunction act. It 
goes back to the founding of the country. 

THE COURT: Good, 

BECKER: It says that except where an 
act of Congress expressly authorizes a federal 
court shall not stay a procecding. 

THE COURT: Doesn't an act of Congress 
authorize it? 

HR, BECKER: The Bankruptcy Act does not 
expressly authoxv‘ize it. 

THE COURT: How about the rules? 

WR: BECKER: The rules are surely not ian 
act of Congross, 

THE COURT: Sure. They have the force 
of law, 

MR, BECKER: They are not an express act 


of Congross. 


THG COURT: I disagree. If you read the 


er a er ee 


history of these rules and their transmittal 
to Congress by the United States Saneuie 
Court and Congress' forebearance, I think 
they may be considered close to par with an 
act of Congress, 

I admit Congress did not voke on these 
with the same dotting of each i and crossing 
of each t as they do on other kinds of busi- 
ness, but these surely have the force of law, 
X can cite you two cases if you would like -- 
one is Ecardi v. Shaughnessy, and the other 
is the United States against Richard Nixon, 

IR. BECKER: I don't know that. 


THE COURT: You ought to read it. 


the debtor and the bankrupt. Thos words aro 
dofined in the basic statute. 
THE COURT: They are debtor and bankrupt 


until I say they are not, or until Judge Lasker 


{ 
i 
HR. BECKER: Both of the rules speak of 
| 
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says they are not, or until the Court of Appeals 
agrees with that. 

This debtor filed a petition in my Court. 
If I am now beroft of jurisdiction, you will 


have to wait until I say so. 


MR. BECKER: Alright, Your Honor. 

THE COURT: In any event, I could always 
play nasty and reserve decision and not re- 
solve this -- 

MR. BECKER: I am not sure I follow you? 


THE COURT: Supposing I agree with every- 


thing you said, but don't state it as well, 


but I reserve decision? 

MR. BECKER: Yes? 

THE COURT: Fine, I will reserve decision 
and one day, these will fall on their own 
weight. So, we have just been indulging in an 
exercise -- you cite me a case and I cite you 
a case. 

MR. BECKER: I would have thought the 
Statute went the other way. 

THE COURT: Do you want to get into a 
hassle whether or not the new bankruptcy rules 
are paramount he Gongresstenat legislation? 

I could cite you cases that say they are. And, 
I could givo you cases, ny friend, on specific 
legislation controlling general legislation. 

MR. BECKER: I appreciate that. Whot I 


have in mind is the view of the Supreme Court 


' and the Ninth Circuit, when a bankruptcy court 
seeks to enjoin a state court, and it is held 
that the bankruptcy court had no jurisdiction 
over the matter -- 

THE COURT: Itmay have not jurisdiction 
when I say it doesn't. Courts always have 
the power to determine their jurisdiction. 

If what you say is true, if a couple 
came before me to file a Chapter XI, for the 
sole purpose of getting divorced, again it is 


an improvidently filed Chapter XI, but wouldn't 


| 
{ 
| 
| 
| 
| 
| 


that have to wait for me to say it, rather 
than a second wife come in and say I am not 
bound by you. 

Read Ecardi v. Shaughnessy and you will 
see that the rules have the effect of law. And, 
‘if you read the transmittal of these rules by 
the Supreme Court to Congress, you will see 
they are, indeed, on a statutory level. 

MR. BECKER: Alright. 

THE COURT: As far as the Chapter XI, I 
will adjourn it for a few weeks, hecause I 
think it will all be disposed of by thon. 


January 27th, at 8:30, I am going to ad- 


journ all these matters to. The debtor is 
directed to file its plan by January 26th. 
It's a meaningless, futile direction, but I 


am compelled by the scheme of the statute to 


n-ne seapnmapaanamammmsinae, eunccapiireaannannittan acta amntnie, iitin 
SS Se SS er oe 


do it. Alright? 


MR. FORD: May I addross a mechanical 


Gh een enya, ae een Tae Ca meee came #-m mn “wF 


SS 


question to the Court? 
“E COURT: Yes. 
MR. FORD: Do I infer, from Your Honor's 
remarks, that Your Honor would not entertain 


an application for a stay, but would send 


q 
| 
{ 
| 

| 
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this right to the District Court? 
THE COURT: I don't know. If an appeal 


is filed, the discretion lies with me whether 


to grant the stay. If I refuse, you can always 
go to a District Judge. All I am suggesting is 
if the soie ground of my dismissal of this pe- 
tition were predicated ty Judge Lasker's ruling 
which is on its way to the Circuit, it would 


be foolish for me not to stay the matter until 


eaucesnsteaasasmamannr-see wtmnccae maces saints ee a as 


the Appellate Court has had an opportunity to 
study the issue. 
If there are sufficient independent grounds, 


apart from Judge Lasker's, for me to dismiss, 


ig 
il 


it may be that the appeal would be so bereft 
of merit, as to not warrant a stay. That's 
all I am suggesting to anybody, 

MR. FORD: Thank you, Your Honor. 

COURT: You are Mr. -- 
BECKER: Mr. Becker. 

THE COURT: You don't mind if I pirate a 
copy of your brief, I am most interested in 
some of these principles of law which take me 
out of the Bankruptcy Act. 

MR. FORD: Not to prolong this, but we 
respectfully suggest that Mr. Becker's reHance 
is misplaced. 

THE COURT: I am not looking at it. 
want to learn something for the future, 


Thank you, gentlemen, 
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ROY BABITT, Bankruptcy Judge: 

This opinion is occasioned by a motion made 
pursuant to Bankruptcy Rule 914, 411 U.S. 1098, applicable 
in Chapter XI cases by Rule 11-63, 415 U.S. 1039, for an 
order, pursuant to Rules 12 and 56 of the Federal Rules of 
Civil Procedure applicable, to bankruptcy cases by Rule 914 
supra, and Rules 712 and 756, 411 U.S. 1074 and 1084, 
both applicable under Rule 914 supra, dismissing the 
debtor's petition for relief under Chapter XI of the 
Bankruptcy Act, Section 301 et seq., 12. U.S.C. §§ 70h 
et seq. Inasmuch as the determination of the motion will 
require recourse to matters beyond the petition initiating 


the Chapter XI case, the motion may properly be considered 


as one for summary judgment under Rule 12) of the Federal 


Rules of Civil Procedure. 

The motion is predicated upon three separate 
grounds. It is alleged that the debtor is a bank and 
therefore not subject to the Bankruptcy Laws of the United 
States, whether as a bankrupt under Chapters I - VII of 
the Act (straight bankruptcy) or under Chapter XI (debtor 


relief). The second ground alleged is that the petition 
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should be disrissed because the debtor has failed, in 

five respects, to comply with the procedural mechanics 

of Chapter XI in its failure to make indispensable 
allegations under the Act and implementing Chapter XI 
Rules, 415 U.S. 1011 et Seq. Finally, the motion requests 
the Court to dismiss the petition in the exercise of its 
discretion regardless of whether or not the ground first 
mentioned above may be sustained. 

The motion will be in all respects granted upon 
the first and third grounds above described, making it 
therefore unnecessary to determine whether the procedural * 
mandates of the statute, and the gules, are inexorable commands 
which may not be cured ‘n the appropriate case. 

"To be successful on a Rule 56 application, 

it must be established that there are 

no genuine issues of material fact. The- 

responsibility -.. on & motion for sum~ 

mary judgment is merely to determine 

whether there are issucs .«-- via affidavits." 

Jaroslawicz and Jaroslawicz v. Seedman, 

F.2d (20 Cir, December 19, 1975, 

Docket No. 75-7299) [Slip op. P8- 1135], 


° , = 


Granted that in opposition to the motion I may 


draw all reasonable inferences in favor of the party 

=, 
against whom summary judgment is sought (the debtor), 
U.S. V- Dievold, Inc., 369 U.S. 654, 655 (1962), I am 
satisfied that there are no genuine issues of material 
fact in dispute and that ‘the Chapter XI petition should 
be dismissed, bee as a matter of law upon the ground 
that this Court lacks subject matter jurisdiction, and 
secondly, upon the ground that this case is not fit 
mete for relief under the scheme of Chapter XI and 


Congress’ purpose in enacting that legislation’. ie 


And so I turn to the legal considerations involved. 


I. 
Section 4 of the Bankruptcy Act, 11 U.S.C. 
§ 22, provides in subsection a. that any person except 
inter alia,a banking corporation, is entitled to 
the bencfits of the Act as a voluntary bankrupt, while 


subsection b., drawn more broadly, excepts banking 


% 
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corporations from the resuit of an involuntary bankruptcy 
petition, Thus, on the face of beatin 4, Congress 
withdrew from the’ provisions of the Bankruptcy Act, (at 
least insofar as straight bankruptcy is concerned), 
banking corporations, without regard to whether or not 
they are domestic or foreign. 

This explanation does not deal with whether or 
not an entity disentitled to the provisions of straight 
bankruptcy may nonetheless avail itself of a debtor 
relief provision such as is Chapter XI; but swiftly and 
surely, Section 306(3), 11 U.S.C. § 706 (3), provides ae 
a debtor secking relief under Chapter XI “shall mean 4 


person who could become @ bankrupt under section 4 of 


Mis Act isa. None will dispute, therefore, that if 


a banking corporation falls within the exception of 
Section 4 it cannot be a debtor for relief under 

and the debtor refrains, and wisely, from 
suggesting otherwise. The essence of the debtor's 


opposition to this prong of the motion is that an 


oma "ALP. Weds ‘SS Yas mre 
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exclusion of foreifn banking corporations has not yet 


been settled and that, therefore, this Court should 


construe Section 4 to exclude only domestic banking 
corporations, thus making a foreign banking corporation 
e of bankruptcy proceedings and, therefore, 
ak relief under Chapter XI. The problem 
he debtor's position is that that issue has been 
to rest by a Court of sufficiently robust appellate 


‘cdiction so as to make that ruling binding on this 


On October 10, 1975, District Judge Lasker, 
sitting 4s 4 reviewing Court, Section 
of the Act, 12: 0.5.0. 3 67c, and Part VIII of the 
Bankruptcy Rules, A11 U.S. 1086, et SEG.» applicable 
in Chapter XI cases by Rule 11-62, ALS U.S. 1038, 
or of a Bankruptcy Judge of this | 
Court and held that the plain language of Section 4a 


excepted from its reach foreign banking corporations- 


t 
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An appeal was filed to the. Court of Appeals for 


The Second Circuit, and it is expected that argument 
will be had shortly. This issue does not, therefore, 
present a slate free of prior judicial instruction, 
and my duty, as an inferior Court, is to apply, a8 

best I can, the legal gloss placed on identical facts 
by my judicial ‘superiors. See U.S. Vv. A Motion Picture 


—— 


Film entitled "I Am Curious Yellow’ 404 F.2d 196 (2d Cix. 
1968) Fri-adly, C.J. concurring at 200. 

In consequence, as things now stand, the 
controlling rule of jaw in this District is that a 
foreign banking corporation may not be a bankrupt, 
from which it follows that it may not be a debtor seeking 
relief under Chapter XI of the Act. I am obliged to 
follow that rule of law, with the result that the petition 


for v2lief under the scheme of Chapter XI, filed by this 


debtor on May 5, 1975, must be and the same hereby is 


dismissed. 
IL 


With commendable candor, erstwhile counsel to 


‘ 


the debtor imply that there is a gradual diminution of any 


‘ 
5 
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likelihood of compliance with the scheme of chines XI 
enroute to the desired end of that scheme of confirmation 
of a plan to deal with unsecured creditors. See e.g. 
Sections 356, 357, 361, 362 and 366 of the Act, 11 U.S.C. 
757, 761, 762, and 766, The debtor is modest 
in its lugubrious prognostications of the course this 
case would take were it to remain in Chapter XI. This 
Court is satisfied that this Chapter XI cannot comply 
with the most elementary and preliminary provisions of 


the Act, much less with successful end result. A 


recitation of the underlying history which impelled the 


debtor, not so much to seek final relief under the Act as 

to obtain the benefits of the automatic and sweeping 

stay provisions of Rul= 11-44, 415 U.S. 1033, is unnecessary. 
The factsof the matter are that this bank does no business 
here, its deposito,s are not here, the bulk of its assets 
are not here and it is alreacy the ee of comparable 
proceedings abroad, lain and simple, the Court finds 

that the main impulse for this Chapter XI petition was 

to fuuubeaee the attachmente on assets here and, by sock 
filing, render them susceptible of avoidance by the debtor- 


in-possession exercising all of the rights and powers of 


a bankruptcy trustee under Section 342 of the Act, 11 U.S.C. 
§ 742, including the power to void eraferences under : 
Sections 60a&b of the Act, 11 U.S.C. §$ 96a&b, or to void 
liens under Section 67, 11 U8 0. § 107, for none will 
argue with the fact that this petition was filed on the 
very eve of the expiration of the four month period fixed 
by Congress in the sections above chted: following the 
attachment of the debtor's assets here. Those attachments 
arose out of law suits by American banks seeking damages” 
for debtors alleged breach of contract in connection with 
the purchase of Swiss francs, and it is clear that the 
impulse and the timing of the Chapter XI petition were 
meznt to frustrate the provisional remedy of attachment 


While this impulse would be in keeping with Congress' 


scheme, even in Chapter XI, of equality among ali creditors, 


Sampsell v. Imperial Paper and Color Corp., 313 U.S. 245 


(1940), the rchabilitative aspects of Chapter XI, and thus 
achieving the purpose for which that Chapter was enacted, 


4s at least an equally valid impulse. In its broadest 


eae ee tas 
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sense, Chapter XI represents eecuaneeion of Sinn 
economic policy--the rehabilitation of a financially 
plagued debtor so that it may emerge free ‘of those burdens 
to resume its place in the commercial world. ‘The Court 
finds that here there is neither purpose to sabous the 
desired result nor likelihood of doing so. For one thing, 
this Court is not even informed, nor has it been, of who 
.reditors are. There is no basis upon which this 
debtor can formulate a plan affecting those creditors. 
And indeed, the debtor is presently in default of filing 
a plan as directed by the Court, and falls squarely within 
Rule 11-42(b)(1), 415 U.S. 1031. Clearly, this Court has 
inherent power to dismiss such a fragile vehicle for Chapter 
XI relief. In_re Ira Haupt & Co. v- Klebanow, 348 F.2d 
g07- (20 Cir, 1965). This ease presents an ever more 
compelling fact pattern in the exercise of this Court's 
discretion in terminating the debtor's relationship with 
the Bankruptcy Act than in the Haupt case. This debtor 
does not do business here and, accordingly, it is evident, 
there is no business to rehabilitate under Chapter XI and 


thereby return it to the mainstream of the American 
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commercial world. 


The bank has no "going concern" value to 


preserve because there is no going business.- 


‘ 


Lf there were at least some indication, feds 
business aside, that this debtor means to come to an accord 
with its creditors (assuming the Court was told who they 
were) there would at least be some basis for the Court to 
stay its hand and permit that process to unfold, but that 
is not the case. The Court has been given no inkling that 
this debtor has even sonetaexed an accord with creditors 
(presumably because the creditors, i.e., the depositors, 
are being dealt with abroad) and the Court finds, on this 
ground as well, that the sole purpose of this Chapter XI 
is to frustrate the attachments and nothing more. if there 

fwere some basis to believe that this debtor really meant to 
come to an accord with its general unsecured creditors 
(putting aside for a moment want of subject matter furisdiction, 
see I, supra) this Court might well be constrained to give 
the debtor time to achieve that end while, at the same time, 
it voided the attachments and put the American ‘creditors 


on equal footing with the debtor's foréign depositors. 
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But there ig no such basis, and accordingly, 


freed of Congress’ concern for equality among all 
ane 
In the scheme of the Bankruptcy Act, this 
Court does not shirk from giving the attaching creditors 
the advantage over foreign creditors which dismissal of 
this case will insure. See Disconto Gesellschaft v. 


Unbrecht, 208 U.S. 37 582 (1908) where the. Supreme Pouce 
noted at 582 "... the well recognized rule between states 
ns which permits a country to first protect the 
-s of its citizens in local property before permitting 
to be taken out of the jurisdiction for administration 
1Y of those residing beyond its borders." Moreover, 
litigation between this debtor and the attaching 
the subject of action in the District 


will be achieved, all may be certain 
b 3 


two United States District 


In light of the foregoing, it is unnecessary 


teal with the technical grounds raised in 
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the motion concerning the failure by the debtor to comply 
with some of the procedural rules applicable to Chapter XI 


cases. 


IV 
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The suggestion by the debtor that Rule 119, 


411 U.S. 1015, asyming its applicability to Chapter XI,° 
affords the Court an alternative basis for dealing with 
this debtor is without merit,for its predicate is the 
exercise of a jurisdiction which this Court does not have 
over a banking corporation (Part I supra) and, in any event, 
is not warranted in the exercise of this Court's discrétion. 
Apart from the fact that Rule 119 uses the permissive "may" 
rather than the mandatory "shall" the Court is given the 
option to dismiss, rather than suspend the American 
proceedings, in favor of having the foreign proceedings 

go forward. The Court chooses to dismiss, assuming it 

had jurisdiction at all, so that the foreign proceedings 
may go forward regardless of their dissimilarity from 

our own. If there is no remedy under foreign law to void 
the ste sehendte, then so be it. Certainly these American 


creditors will not be dismayed by such result. 
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terminate. 
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PROCEEDINGS 


THE COURT: Now, we have a motion - - 
well, actually, it is not staying the dismissal, 
it's staying the import of the order of the 


dismissal pending an appeal, that is really what 
it is. 


MR. FORD: Yes, sir. 


THE COURT: Let's see. There is opposi- 
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tion from Mr. Boyle of Milbank, Tweed, for the | 


Chase, who is - - he has interposed an oppesition| 


| 
Then there is a memorandum of law from those 


people in support - - 
MR. FORD: Yes, sir. | 
THE COURT: - - and tho motion by the 
debtor. Okay. : 
MR. BOYLE: Your Honor, I think we have 


worked out at least part of the probicr. 


THE COURT: Okay. 

MR. FORD: Gooe sacrzing, Your ‘iones. 

At the outset I would llke to cay that 
with the possible exception of the Gorsan bank 
whor Mr. Becker represents, I teiievs the: 
Finnabank has come to an accommodation with the 
other parties here on tne terms of a stay, and 
I believe we worked out all the details tus if 
any of my assumptions are incorrect, Mr. Shay or 
Mr. Boyle will fill in the gaps. 

THE COURT: I think you misunderstand 
something. I was reading your memo of lew. 

I think you misunderstand the scheme of Chapter 
XI by suggesting a separate hearing has te be 


held each step of the way because if you road 
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Chapter Xi and the stetutory commands and icck 
at the notice which goes to all creditors, it 
tells you at sny adjournment thereof a hearing 
on dismissal may cone up at any tine. 
I mean, if you should appeal, you should 


not mislead the Court with a littis tess artful- 


ness in the scheme of the Bankruptcy Act. If 


you will read the cases on it, such es A&R Dis- 
tributors, you will observe there nesi net be a 
seperate notice cf dismizsal hecauss it’s con- 
tained in the original notice and it spells 
Clearly to the creditors if et any time tho 
Court fesis e prior direction has net deen com- 
plied with, such es filing a plan or filin: 
acceptances the Cour* continues its jurisdiction 
on what is essentially a continuing application 
to dismiss or to adjudicate. 

Now, tealk to me. 

MR. FORD: Your Hlonor, essentially our 
application has three grounds. The first was 
that we have substantial grounds to appeal. 

Secondly, the <°.y with the terms that 
we have worked out with the other parties, will 


not injure anyone and, thirdly, that the lack of 
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a stay will injure the debror. 

THE COURT: How? 

MR. FORD: Specifically by an involvenent 
of us in enother litigation and by requiring the 


debtor at some sustential time and expense to 


unwind other attachments suits should we be 


successful on appeal. 


1, frankiy, submit it is an unnecessary 
diversion and - - 

THE COURT: 
speaks to the dat? of ¢ ijineg, anyway 

date of the filing which dotermia 
whether or not if there is ultimately = 
cy tnese@ attachments should be vacated. 

MR. FORD: But I respectfully gubmit that 
if there is to be a dbankrutpcy proceeding then 
obviously certain principles of bankruptcy, such 
as questions of preferent:si transfers will have 
to be addressed. If there 4s not to be a bank- 
ruptcy course proceeding, then those consicera- 
tions can be ignored. 

THE COURT: But, I have dismissed the 
case. There is no bankruptcy now. tf 1 am 


Later reversed for having comuaitted an orror of 


‘law or if the Court of Appeals should reverse 
the precedence upon which I relied to decide it, 
on the first ground, and if I am wrong on the 
second ground for dismissal and the petition is 


reinstated the trustee's ability or cven the 


debtor in possession's ability.to void prefer- 
ences or to set aside attachments would still be 


pitched to the date of the filing of the petition 


That would nct change. That's che clecy- 


age date. That won't change if I am later re- 


You don't get a new petition beceuse if 


you do get a new petition these attachments ere 


o| 

| 

| 

| 

versed and hold to heve improperly diszissed. | 
| 


valid and cnything that occurred within four 
months of the vita petition, becomes valic. 

I think you are quite wrong in suggesting that 
4f I am reversed, somehow in that scheme, it 
will operate in derogation of cither the 
trustee's or debtor's rights. 

MR. FORD: i have a slightly different 
focus. If Your Honor is reversed, the debtor 
will have to go to some considerable time and 
expense in defending other actions seeking 


attachments. If, on the other hand, Your Honor 
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grants a stay, which most of us here agreed to, 


we will bring it to the Court's attention and if | 


the Court enterteins it, everybody can go up to 
Judge Wirker‘s court and it can be worked out 
there. 


Otherwise, the debtor is going to be put 


to some time and expense in the Federal Court 
and New York State Courts dealing with these 
various applications, and I vespectfuiiy tingest 
unnecessarily. 


THE COURT: if 1 stay tae affect of the 
order, what I am really doing is reinstatir>: 
the stay go that no one can do anything. 

MR. FORD: I would suggest that is a fsir 
and reasonable way to do it. 

THE COURT: I would agree with you if the 
sole ground on which I dismissed the petiticn 
was based upon the sole factor of Judge Lasker's 
decision. What troubles me is the second ground. 

I would think quite apart from whether or 
not Judge Lasker is reversed as a matter of law 
on whether a bank can be a bankrupt and, there- 


fore, a debtor, if he is wrong on that how do I 


overcome my conclusion this is an improvidently- 


8 
filed Chapter XI and should be dismissed regard- 
less of whether the company should be eligible 
to be a bankrupt or a debtor? 

MR. FCRD: The better course, I think, 
if the Court held that view, would have been to 


hoid a hearing on notice. 


THE COURT: I just told you that you mis- 


apprehend the scheme of the Act. You had a 


hearing on notice. Noe only was there s nuction 
to dismiss but there need roe euen have been a 


motion to dismiss because unner the unfoiding of 


| 
| 
| 
| 


& Chaptor XI, this chose has the power at any 
time to dismiss or adjudicate without a special 
hearing balng convened for that purpose. 

All you have te do is read Section 376, 
Section 11-42, and the history of the notice of 
the meetings that went out to creditors, and look 
at the legislative history and you will see that, 


Putting that to one Bide, I was going to 


ask you fellows this: To me I think all of this 


argument is unnecessary; to me there is one 


pivotal question, should the Court Stay the 
affect of this judgment pending appeal. 


What are the criteria by which the Court 


at any time grants either an injunction or vacate 
an injunction? What are the controlling criteria 
here? - + (A) Irreparabile Sitisin: I should sup- 
pose; (B) Likelihood of success on the appeal, | 
right? 


MR. FORD: Yes, sir. 


| 
THE COURT: In other words, the standards | 


to give a stay pending appeal are not any éiff- 


erent than the standards to give an injunction in| 


| 


& lower court. So, we need likelihood of success! 


i 
i 
{ 
| 
} 
| 
i 
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in the action, irreparable damage whitch is not 


alweys a pecuniary consiceration and the vecent 
expression by the Court of Appeals for this 
circuit about the tipping of tie balance - - in 
other words, what are the equities, who is hurt. 
There is a great line of €sses coming out 
of this circuit in the last coupie of years - - 
Dino DeLauentis, 366 F, 2d; the Sanders case in 
576 F. 2d, great decisions On @ recent evolution 
of injunctive relief and 1 think that is what 
we should draw out here, 
So, iet me ask you this question: If I 
grant a stay, what will it mean to the creditors, 


the attaching creditors? - - Probably nothing, 


right? 

MR. FORD: Yes, sir. 

THE COURT: If I vacate the stay, what 
rights will accrue to thet creditor - - the 
creditors - - vis-a-vis their attachuents against 
the debtor's pecuniary interests? 

MR. FORD: Well, I think the essential 
problem, Your Honor, is that the debtor is going 


to be put to the trouble and expenss of ds fending 


a flurry of lewsuits. 


THE COURT: So, that’s iifs. 

MR.-FORD: But, it's unnecessary, Your 
Honor, because the same debtor can come in to 
Judge Werker's courtroom ~ - 

THE COURT: Why can't Judge Werker keep 
the status quo on the interpieader action? In 
other words, why should I vacate an order dis- 
missing a Chapter XI which, as & matter of law, 
doesn't stand and which, on the second ground, I 
have the fceiing you can't reverse? In other 
words, you do not show to me likelihood of 
success on the appeal. 

wR, FORD: Your Honor, I submit the first 


ground is a substantiel ground for sppeal, and 


certainly this Court knows better than I do, the 
considerations that have gone into finding 
whether or not this is subject - - 

THE COURT: Granted Judge Werker gots 
reversed by the Second Circuit. But, I dismissed 
you for another reason, this is not proper meat 
for a Chapter XI, you can’t come to en accord 


with your creditors, they are not in this 


country, you don't know who they are. I say 
this is not a Chapter XI; it was used for cne 
thing, to keep the uabrella of X1-44, 


That is an exercise confided te the 


Court's judgment. It is based on the Couct’s 


findings. How ure you going te ¢ that <c- 
versed? 


MR. FORD: Your Honor, I submit that there 


claimants, the customers of Finrabank, to a 


| 
| 
are several misconceptions. First of all, the | 


certain extent are as much in this country as 
the First National Bank of Boston, whose claim 
arises out of a transaction in Switzerland or 
the Chase Manhattan Bank - - 

THE COURT: How many creditors did this 


company have counting the depositors? We are 


— 
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talking about a Chapter XI. Theoretically the 
end run is you put through an order of confirma- 
tion of a plen that hes been accepted by your 
creditors, right? - - Who are those creditors 


now? Aren't they depositors all over the world? 


MR. FORD: Yes, sir. 


THE COURT: De you know who they are? 


Have you ever given the Court 4 list? Con't 


<n nssumanamepeinaceumettnti eassiunigenctnameanttttetty tnee EL iCtNaNe 


let me make a rocord now, that will bar yeu on 
the sscond ground. 

MR, FORD: That can be worked out by the 
appointment of an agent of this court and gcing 
over tc Switzerland, ard I sugrest thet can be 


worked o.i. I also suggest that the focus of 


the proceeding before Your Honor was really on 
the first point. 

THE COURT: I am not bound by what counsel 
briefed, ny friend. | 

MR. FORD: I grant you that, Your Honor, 
but rightly or wrongly, that wes the focus. If 
the focus was misplaced then I submit our client 
shouldn't suffer for it. 


THE COURT: Supposing I refuse & stay 


pending on the ground I don't think youhave any 
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prayer on the second ground, and I suspect that 
Judge Lasker s decision at the moment controls 
me. That means in terms of the money that these 
attaching creditors took or attached, can they 


not be stayed from running with the loot in anoth 


er forum if I dismiss? If I grant you a stay 


pending, do I reinstate the Chapter Xi? ue | 


ly, I don't. 


So, what am I staying? I em, fa sssence, 


staying these creditors fron cashing in these 
chips. 

MR. FORD: And you are staying anyone 
else from bringing an action 4 any other forun 
other than Judge ‘Nerker's court7con 
with their clains seatest us. 

THE COURT: And Judge Werker 
interpleader action cannot do this? 

MR. FORD: 1 don't follow Your Honor? 


THE COURT: Why would I have to give you 


the stay under XI-44(a)? Could not Judge 


Werker stay all creditors from proceeding 
ageinst you except in the interpisader action? 
MR. FORD: You mean on sn application to 


the District Court for a stay pending appeal? 
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THE COURT: No, an application to the 


District Court for a stay of the proceeding 


except as an incident to the interpleasder suits. 
That won't do? 

MR, FORD: This is the more efficient and 
the cheapest vehicle for the debtor to us, Your 
Honor. 

THE COURT: It is also your weakest be- 
cause I don't think you have shown me iikelihocd | 
of success on en appeal. 

MR. FORD: Well, we think the fir: 
ground js a substantial ground, Your Honor. 

THE COURT: Not likelihood of succes;. 

At least cone District Judge says I am right. I 
am controlled by that. You are predicting it's 
a substantial ground. It's an arguvadle ground 
but you don't show me you are going to reverse 
me on the second even if Judge Lasker gets re- 
versed on the Israeli Bank. 

MR. FORD: I submit out point on eppesl 
was we should have had the opportunity to come 
into the court and make a showing to tne Court 
as to what we were doing in Switzerland and what 


the chances were of rehabilitation. 
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THE COURT: Will you tell the Court of 
Appeals thet everything could he worked out in 
Switzerland without notice because that's where 
all the creditors are, where the mechanics or 
whatever they de over there, sre, counsel? 

MR. FORD: No, Your Honor, that is 
exactly the point. We don't say to the Court 


of Appeals - - there is a substantiai fund here 


and the people - - 


THE COURT: It is easior t> send 
across the Atlantic than !. is to $end 4:2 the 
creditors across the Atlantic. 

MR. FORD: I susgest a procedure could 
be developed. 

THE COURT: I suggest you haven't? got 
a great thing. I am not excited either way. I 
am interesting in knowing if I do grant ‘ 
stay - - I agree with you there is sort 
presumption let things simmer and no one will 
get hurt. 


But, you haven't shown me hs no one will 


be hurt if you don't have a stay. Have you been 


hurt until now? 


MR. FORD: Wo have a stay. 


16 


THE COURT: Supposing I vacate it now, 


————————— 
en 


how would you be hurt? 


—_eececetetisnaata a rent at eet 


MR, FORD: Then we go through the litiga- 


tion and the time and expense of fending off 


people in other courts, in other forums, Judge, 
and it's an unnecessary diversion and unnecessary 


depletion of our estate. 


THE COURT: Then what you sre really 
asking me for is not 50 much a stay of the dis- 
missal, but you are asking me pending appeal, °° 
reinstate the X1-44(a) stay* 

MR, FORD: Yes, sir. 

THE COURT: Are there any others wac wish 
to be heard? 

MR, BOYLE: May I be heard, Your liconos? 

Your Honor, we feni that there is no 
likelihood of success in view of the fact that 
Your Honor invoked the Court's very broad dis- 


cretion as previously stated. 


We also feel that we will be irreparably 
injured by a continuation of the standing oF 


the previous stays that were imposed both by the 


filing of the petition and by specific orders 


agreed to by Finnabank. 


We have had now for a little more than a 
year, an attachment which was the first attach- 
ment filed. 


THE COURT: So you shouldn't have had it 


numerous eetaateetemttaransii 


at all. 


MR. BOYLE: Well, Your Honor, for all the 


reasons that you stated in your opinion, we feel 
we are entitled to an attachment since bankruptcy 
is not proper in the United States, | 

But, in any event, we do hsve ths attach- 
ment. We have not been able te trhe stirs t3 
perfect the attachment, and to - - 


THE COURT: What docs perfection meant 


MR, BOYLE: To gain a judgment from our 
underlying claim. We have not been able to 
have discovery, and therefore, we have not been 
able to press our underlying claim to judgment 


in order to make ourselves judgment creditors 


who would be entitled to realize on the assets 


which we were able to attach. 


We think that the time has clearly come 


when the stay should no longer prevent us from 


going forward to perfect our attachment and gain 


pa omer ees See 
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the assets to which we are entitled. Secondly - 
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THE COURT: Are there issues of fact on 
the suit you would bring or have brought? 
MR. BOYLE: We feel that there are no 
substantial issues of fact. 


THE COURT: So, they will fool around 


with depositions and whatnot? 


MR. BOYLE: We interposed an answer which 
they discussed but as of now they haven't answer- 


ed our complaint - - 


THE COURT: I could let you go to judg- 
ment. It seems to me from what = read tn the 
papers here that this is prebably ripe it a 
motion for summary judgment. 

MR. BOYLE: I believe it 4s, Your Honor. 

THE COURT: Why couldn't I let them go 
to get their judgment at least and not execute 
on it, nor realize on the attachment? I could 
do this, couldn't I; I could have done it et any 
tine? 

MR. FORD: In the Stste Court? 

THE COURT: Or wherever their action is 
pending. 

MR. SHAW: That is precisely what we 


discussed. Mr. Ford reverted to the fact that 


3 
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those here, at least we three, have come to some 
substantial agreement. I don't know how you 
feel - - 

MR. BOYLE: I said I had two points. 


I got one of them out. 


| 
| 
| 
| 
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MR. SHAW: I think, maybe, we can come to 


- + perhaps ve can cut this short becauze I 
think we all agree if the stay were simply limit- 
ed to execution on a judgment and that 211i pro- 
ceedings could go forward through judgment to 
execution but not including execution, tveryboay 
at least we threc, are in agreement that would 
be all right. We would all buy that. is that 
und«rstood? 

THE COURT: I certainly wouldn't lot any- 
thing go beyond that simply becauss that would 
cut against the grain of at least one impulse 
for the bankruptcy, equality for creditors. We 
don't look kindly upon those who were first and 
got the most. 

MR. BOYLE: I don't think Chase or First 
National Of Boston would abscound with any of 
the asscts even if they wens xllowed to continue 


through judgment. 
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THE COURT: There may be a big difference 
in whether @ trustee can go after the liens of 
the attachments once you have already taken. the 
proceeds, and there may not be a lien. Don't 


be so glib about that. 


MR. BOYLE: I am sure that could be worked 


out by the parties or by the Court in awarding 
any judgment. But, the fact is that at this 
point we think as @ practical matter by the time 
we get through getting to judgment, it is likely 
thet we will have heard from the District Course 
and therefore, at this time we would not oppose 
continuation of a stay that affects only execu- 
tion on a judgment and that's what I told Mr. 
Foxe prior to the hearing. 

There is one other problem which I want 
to mention to Your Honor and that is thet we 
hold certain certificates of deposit and other 
assets in the name of Finnabank which apparently 
belong to Pinnabank's customers. 

These assets as they are held by Chase 
and by Continental are not the subject of any 
interpleader action. We have received instruc- 


t dons from Finnabank to transfer those funds. 


At about the time we received those in- 
structions Your Honor entered an order which 
prevented Finnabank from transferring any assets | 
held in its name, even though they might not 
belong to Finnabank. The question of that 


specific order and whether that specific order 


is to survive is important to us because Finna- 


bank has refused to withdraw its instructions to 


transfer, in spite of Your Honor's order. 
It has cold its customers in Switcertiend 


that it can do nothing to allow us to tranzfer 


those assets and, those custoners have conse- 
quently brought suit against Chase in Sui ten aud 
see’ing that they. be transferred in yiolstioa of 
Your Honor's order. 

Finnabank consented here in New York to 
Your Honor's order but has left Chase betwixt 
and between by saying one thing in Switzerland 


and one thing in New York. 


Your Honor, we are prepared to transfer 


hese assets to the customers upon proper proof 
that they, in fact, do belong to the customers. 


THE COURT: That wouldn't be before me. 


eseancanssimcaciecti ttt 


I have no more power to exercise eny action on 


22 
this and if I were, I would be more inclined to 
continue the stay regardless of Chese because 
don't know - - if this case were not dismissed 
then - - let's assume I am reversed on both 
grounds. I don't know that i would look kindly 
at this point to the disposition of assets to 
people I don't know or the basis for understandin 
why they should a cect ad to then. 


MR. BOYLE: . Your Honor, I was going te 


say nor do we have any problem with continuing 
to hold the assets. provided your order is clesr | 
that we must continue to hold the assets. Our 


problem is in having done so as to the preper 


| 
status. The time may come when it would be 
| 


proper for the customers or somebody else to make | 
an application for a lifting of them upon proof | 
as to the ownership of this property. 

We have in hand substantial proef with 
respect to some of these assets that was forward- 
ed by Finnabank along with their instructions to 
transfer. : 

THE COURT: I am disinclined - - if we 


were just arguing this, I would be disinclined to 


transfer any of the debtor's assets and if I 


a / 
; for 

23 
were to grant a stay, I would keep the status 
quo as to that and protect you by entering an 


| 
: 


order forbidding you to take action. I would not. 


BS 


\ ee ~ 
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| 
allow the disposition of assets. I may get re- 


versed; I may decide to have this case adjudged 


w 


a3 


bankrupt instead of dismissal in which case I 


4 
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would want a trustee in bankruptcy investigating | 


this matter. : 


Did you want to say something? 


MR. BECKER: My name is Joseph Becker and | 
I eppear for Investitions Und Handelsbenk 
(phonetics). 

THE COURT: You were here in Herstett? 

MR. BECKER: 1 was, and also here in 
connection with a prior application by my client : 
to lift a stay and permit us to go forward in 
the Supreme Court. You may recall footnoting # 
point. | 

THE COURT: It became academic? 

MR. BECKER: Yes, Your Honor. We are in 
a somewhat familiar footing, in that the order 


to show cause was not addressed to us. We re- 


I want to bring one matter to your 


| 
| 
\ 
| 
| 
| 
\ 
| 
ceived a copy in the mail from Mr. Ford. | 
j 
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attention. Immediately after the dismissal of 
the seritios by your order of the 1éth and 
immediately before the tenporary restraining ord 
that you entered in this case, we obtained an 


order of attachment in the New York Supreme Court 


which was served by the New York Sheriff on the 
Clerk of the United States District Court here. 


There remains for us one of two things to 


do - - to fully protect this attachment we nust 
serve a summons on the defendant - - 
TIE COURT: You mean begin your action? 


MR. BECKER: Yes, indeed, and we would 


| 
| 
| 
| 


wish to be free to do that. 

THE COURT: Ail eight. that's no problenx. 
Merely service of process we can yermit if to 
do otherwise would prejudice you, provided that 
by service of the summons you would stipulate 
thet they will not be in default of answer. z 
don't want the thing to proceed at - - not if 
it doesn't have to. — “ 

MR. BECKER: ‘When I was listening @ 
moment ago, you were speaking about the possibil- 
ity of an action to proceed short of eescutton. 


TlikL COURT: They have @ suit, issue hes 
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been drawn. It might bs ripe for summary judg- 
nent. 
You are different, you are beginning an 


action. 


caasemeenoneersnnsTane naar asa 


MR. BECKER: We wish to serve ail those 


we think hold property. 


THE COURT: If under the law this is an 


indispensable ingredient of the provisional 


remedies of an attachment, you may be sure you 


will not be projudiced and 4£ 1 do grant a stay, 
it will be fixed in such a way you may proceed 
to serve process and file your complaint, or 
whatever they do under the CPLR, but with the 
understanding that tho debtor will not be in 
default of answer and that other proceedings 
beyond service of process so that you could pro- | 
tect your attachment will proceed. 

WR. BECKER: Exactly. 


THR COURT: As far as you people, if I 


a stay of your turnover of any funds because the 


| 

| 

| 

| 

| 

grant a stay it would be s full stay including | 
| 

| 

| 


debtor has no power to direct you to do anything | 
sike that, only this Court has the power over 


the debtor's assets. 
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MR. BOYLE: Thank you for clerifying that. 
TKE COURT: If I do grant @ stay - - 
MR. FORD: Before you do that, may I ask 
a question. I don't mean to divert the Court, 
but with respect to Mr. Becker, Mr. Becker's 


client has appeared before Judge Werker and has 


State Supreme Court. I c= not clear why the 


Separate suit is necessary. 


now instituted a separate suit in the New York | 


THE COURT: He says under the CPLR he needs 


the service of process and commencensnt of an 


{ 
| 


action so that his etencinens @$ &@ provisional 
remedy does not fall. It has to be appended to 
a suit just as an injunction in the Federal 
Court has .o be appended to an action. 

MR. FORD: Granted, but could thet not 
be done with the Samo - - 

THE COURT: I don't know what is in the 
CPLR. I have to essume Mr. Becker is stating 


he must protect himself by going on that road, 


If he can protect himself by going on another 
road let him take it. 
MR. FORD: Very well. 


THE COURT: I have to accept his word 
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under the CPLR unless ne does (A), (B) and (C) 
the attachment falls. If he can protect himself 
by going before Judge Werker, 50 that everything 
is here, let him do that. 

I am not selling hiw what to do, but I 
want to be sure his attachment is not prejudiced 
if I grant a stay. 

MR. FORD: Yes, Your Honor. 

TIE COURT: Now, you filed a notice vf 


appeai. it shovld take about five minutes *%o 


cesignate the record, I suspect. since I kept ail 
the records together on the expectction you would 
eppeal. 

MR. FORD: Yes, sir. 

TIL COURT: I have the power under Rule 
506 to shorten in time, don't I? 


MR. FORD: Yes, sir. 


THE CCURT: So I could grant you @ stey, 


direct that you designate the record and take 
whetever procedures are required by Part VIII 
of the Pankruptcy Rules within, let's say, five 
days, right? 

MR, FORD: Yes, sir. 


THE COURT: I could transmit the record to 
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the District Court hard on the heels of that end 
then I could under Rule 906 again direct the 
Clerk of the District Court to shortcircuit Fert _ 
VIIT and place the matter on the District Court | 
| 


Calendar in the Appeiiete Part or what used to be 
S0¢ when I was in the United S?rstes Attorney's 
Office in considerably less time than it would 


otherwise te. 


| 
| 
| 
| 


The rule-makers when they dre» up this 


intricate tapesty didn't Inow it could be cbout 
eichty days before an appeel is heard in the 
motion part of this building. I am sure they 
didn't have that in mind. 

But, I could shortcircuit that and I 
could direct that my stay continue until the 
matter first appears on the District Court's 
Calendar at which point it will be vacated and 
superseded by the stay given you by the District 


Court Judge. In other words, ! don't want this 


thing to linger up there through the realm of 


adjournment after adjournment after adjournment. 


I could do all these things because I 


think the second point is tne pivot of this 


decision, not tie first. If the first is 
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affirmed of course it's going to the Supreme 
Court, that is clear. Wo will play with appli- 
cations for certs and deterninations of granting 


certs and then putting it on the Supreme Court 


Calendar assuming the four justices feel it is 


important enough in the acministration of the 


bankruptcy to warrant review. 


MR. FORD: Before you make a decision, I 
have discuss@d with Mir. Shaw and I have represent- 
ed to him I would make an anplication to the 
Court te permit as part of any stay, discovery 
to go forward in the interpleader acticn. 

Tilk COURT: Go shead, I don't care if you 
do that. ! saw that. What you do before Judge 
Werker is ali right. 

All I am being asked to do is, in essence, 
stay the affect of my judgment which, in essence, 
throws the case out of here. 

MR, FORD: Yes. 

THE COURT: I, by reinstating the stay 
am doing what XI-44 did. You can always move to 
modify along the lines of Mr. Becker and this 
gentleman (indicating) and anything else you 


want. 


So, I could do all these things? 


MR. FORD: May I also suggest, Your tionor, 


that rather than having a record designated within 


five days by the debtor, if it was seven days, we 
could sll agree? 
THE COURT: Fine. It should.’* be diffi- 


cult. You have whatever is ia evidexce, you have 


the oral argument, you have the motion, you have 
the Court's decision and the order entered on 
tne decision. 

MR, SITAW: Does Your vlonor want this 
record to be part of the record on appeal? 

ne COURT: No. If I have given you 8 
stay tiis is not part of the record, 

MR. SHAW: Since the question of a stay 
will come up under this schene, before the 
District Court, perhaps it shouid be. 

THE COURT: This has always been an 
interesting question around here, whether or not 
once the appeal goes up to the reviewing court 
the Court which grants the stay is functus 
oficio and whether or not I have the power once 
the appeal is argued to grant the stay pending 


that decision. 


All I had in mind is when the matter is 
first heard before a District Judge, that the 
application be mace, which 2ssume won't be 


opposed, that the stay i enter now be granted by 


| 
' 


im. 1 think there is a question of how far ny 

power runs. 
If this record had been docketed, I think 

I would have been without power to grant a stay. 
At least, analosiziny to the difference to what 
happens when an appent 7s ftiad from the “istrict 
Court. the record is siven to the circuit and ! 
thirk the District 7udse is functus oficio set 


that point. 


“wR. SUAW: The Bankruptcy Judge? 
THE COURT: No, I am talking if there were 
an appeal from the Jistrict Court to the Court of 


Appeals. Once the record is docketed I think 


the District Judge whose orders is being appeal: | 


ed is functus oficio and it would become the 
function of a circuit judge to grant a stay. 
Judge Lombard used to question that in 
the United States Attorney's Office and insist 
we go through a United States Judges before he 


would act in the circuit. 
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Rut, I will give you 8 stay along the 
lines we discussed dncluding the shortening of 
tine so that the appeal could be noticed before 


the District Court probably sonstime now in 


| 
| 
| 


February. At that time the District Judge should, 


continue the stay, as I will imagine he wili, 


and await a decision because the Israeli Bank 
is being argued up there mid-February, I am told. 

MR, SHAW: That is what I think, Your 
Honor. 

TUE COURT: ile wiil probably reserve de- 
cision and then the matter is subjudice before 
the circuit then I think the judge should be told 
there is an independent ground for disnissal 
that he will have to cope with and that might 
take some time to decide and that basically, he 
should continue the stay once you get up there. 

1 will give you the stay conditioned upon | 
its termination, as far as I am concerned, when | 
the matter is first heard before the District | 
Judge and 1 am certain the District Judge, perhaps 
having a little less than an expert feel of | 
bankruptcy that is attributed to me, frequently | 


wrong, will be delighted to keep the status quo 


while it's subjudice before him. 

MR. FORD: Thank you, Judge. 

THE COURT: Then, the record will be 
designated by February 6th and I wild cause it. 
to be transmitted to the clork of the District 
Court by the 9th or 10th. ani I will enter an 
order for Mr. Burghardt and direct him to place 
it on the District Court Calendar for tho first 


available Tuesday in the wonth of Februsry, 


waich will probably be tae i7th, or so. 
does not mean the District Julse will hear , 
pecause I do not belicve that I have the func- 


tion to control their calendars. But, at least 


it conditions the reach of my stay until the 


matter is first heard before a District Judge. 


The date is noticed by the clerk of tlhe District 
Court. 

If there is an application for an ad- 
journment, I am certain the judge will continue 
the stay. 

MR. HORAN: We were not on Your Honor's 
opinion. 

TIE COURT: You had a suit to vacate the 


stay? 


2 | MP. HORAN: Thet is correct. Mr. Ford did 
} 


not include us as parties. The record should 


indicate with respect to our client we are in 


De 


this proceeding, such as it is, on the way to 


the District Court. 
THE COURT: In other words, your suit 


to permit you to 


under Part VII of the rules 


I dismissed the 


proceed elsewhere fell when 


petition? 


HORAN: | Correct. 


MN, 


THE COURT: You are now saying if TI: an 


going to grant a stay at least you be -iven some 
& 


14 recognition? In other words, you must do some- 


thing to perfect your ettachment? 


17 THE COURT: You have done nothing? 


8 MR. HORAN: We wish to be part of the 


settlement of whatever order is signed staying 
20 and we are not, strictly speaking, eppearing be- | 


cause we weren't pirt of the dismissal petition. 


TIE COURT: I understand. If I am rein- 
stating a stay now you are morely telling the 


Court you, too, have en interest here? 


HORAN: That is correct. 


MR. 


THE COURT: And you would Like to protect | 
yourselves, notwithstanding the stay hy doing ~ 
whatever you have to do under the CPLR? 

MR. HORAN: And we be in the stay as Your 


Honor has already outlined, 


THE COURT: Mr. Ford, why don't you 


settle the order in keeping with what we had 


structured before me in chambers on a day I 


will give you next week? 


MR. FORD: Yes, sir. 

THE COURT: Then we will cil get together 
and if there are any jots and tiddles for us to 
wind up, we will. 

MR. FORD: Yes, sir. 

MR. SHAW: I think, Your Honor, it would 
be helpful if we work together and designate 
this record. | 

THE COURT: I don't think there is anything | 
to designate. I did it for you. I told ny oe | 
clerks outside to keep the file intact. : 

MR. SHAW: It will be everything - - 

THE COURT: As I understand an sppeai, 


you go up on the record below. I have @ case 


on appeal where a party put in an effidavit after 


| 
| 
| 
| 
| 
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I heard the trial. Obviously if I am going to 
decide a case, it’s on the record and if it goes 
up on appeal that is the record. 

MR, SHAW: Your Honor has slready segre- 
gated what you consider to he the record? 

THT COURT: The record in this case on 
this issue is very simple, those things that 


were before ne. 


MR. SHAW: The question in ny mind is 
whether those things that care te you efter the 
éTgument - - 

THE COUPT: - Like what? 

MR. SHAW: There were various acjourned 
dates at which directions were given by you. 

THE COURT: To do what? 

MR. SHAW: -Which may relate to the second 
part of your decision. 

THE COURT: You mean the continuing life 
of the XI? 


MR. SHAW: Yes. 


THF COURT: Y would suppose without Laving 


been asked - - certainly, if I have purported to 
exercise my discretion, you would have to tell 


the Court of Appeals the scheme of Chapter XI, 
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that the Court makes directions and that these 
were not honored, and so on. 
MR. SHAW: I am not sure whether there 
were transcripts made. 
THE COURT: Sure. Every time you were on 
in a statutory hearing, and the dates on that, 


you can get from the dociets, that is the scheme 


You fellows nay not be familiar 


Ruyvid wiil. undoubdte 


number one, that is how he earns 
4 


S 10W it is doce. 


when it is on is b, looxing at ou 


dockets and you will see entries such as XI-4 


held and adjourned to whatever date, with what- 
ever directions. 

he thought 
hey hadn't heen typed up. 

THE COURT: I think we should settle the 
record before me. De you want to settle it for 
Tuesday, February 3rd, in my chambers, at half- 
past ten or on February 4th in my chambers at 


seven-thirt,; February Sth at eight o'clock; 


38 
or February 6th at any time hecause I have no 
calendar? 

MPR, FORD: The Sth at eight. 
MR. SHAW: That is good. 


THE COURT: I have a calendar at eight- 


thirty. If things are not thoroughly concluded, 


? 


Y don't want you sitting around. It will be at 
eight o'clock in chambers? 
Lo 


2, FORD: I expect we will have agreed 


on the terms. 


Tue COURT: tat, the face S500 1 on sign- 
ing the order on tho 5th does not ‘in any way 
alter the decretal parazraph as to the docketing 
of the record by the 6th. 

The motion is granted to the extent de- 


scribed on the record. 


Thank you, gentlemen. 
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ORDER EXTENDING STAY PENDING APPEAL DATED JULY?3, 1976 


UNITED STATES DISTRICT Cour? 
SOUTHERN DISTRICT OF NEW YORK 


No. 75 B 864 
BANQUE DE FINANCEMENT, 


Debtor. ORDER EXTENDING STAY 
PENDING APPEAL 


all the proceedings had herein, 


HEREBY ORDERED, that the stay heretofore 


ankruptcy Judge Babitt on Febguary 5, 1976 be, 


,extended pending the determination by th: 


appeal. 


New York 
1976 


ROBERT J. WARD, U.S.D.J. 


DECISION AND ORDER OF DISTRICT JUDGE WARD DATED JULY 28, 1976 ny 277 
ete ie ee carmen 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 
of 75 B 764 
FINANCEMENT, S.A., 


Debtor-Appellant. 


Debtor-appellant Bangue de Financement, S.A. 
(hereinafter "Finabank") seeks review of the order of 
Bankruptcy Judge Roy Babitt dated January 12, 1976 dis- 
missing its petition for relief under Chapter XI of the 
Bankruptcy Act, Section 301 et seqg., PE USCSUE.  SS7UL - (ek seg. 
For the reasons hereinafter stated, the order is affirmed. 

Finabank is a Swiss bank.ag institution doing no 
business and having no offices in the United States. Part 
of its banking business involved arbitrage in foreign exchang 

ltaneous purchase and sale of foreign currency fut 

sought to profit from differences between the sales 
he purchase price. 

In late 1974, Edilcentro Bank Ltd. (Nassau), with 


which Finabank had foreign exchange contracts in the aggregate 


120,000,000 Swiss Francs ($46,250,000) defaulted on 


its obligations leaving Finabank without the necessary funds 
to complete complementary contracts with appellees Chase 
Manhattan Bank, N.A. (hereinafter "Chase") and First National 
Bank of Boston (hereinafter "Boston Bank"). 

Chase and Boston Bank, in January 1975, attached 
funds standing in Finabank's name in this district. At about 
the same time Finabank filed a petition for a "sursis bancaire" 
(Postponement of Maturity) in Geneva, Switzerland. A mora- 
torium was imposed on Finabank's conduct of its business 
pending, inter alia, a determination regarding Finabank's 
capacity for rehabilitation. 
to recover $46,500,000 in connection with the Edilcentro 
Bank default. 

Thereafter, Finabank and its Swiss court-appointed 
Temporary Commissioner filed the instant petition for relief 
under Chapter XI assertedly to assist in Finabank's rehabili- 
tation by blocking the seizure of certain Finabank assets 
located in the United States. ‘It was petitioners’ expressed 
hope that a plan could be arrived at in Switzerland which 
would then have been submitted in the Chapter XI proceedings 
as a proposed plan and which, if approved, would result ina 
joint administration of all assets located in the United States 


and Switzerland. Before a proposed plan was filed, Judge 


Babitt dismissed the pedition. 


Although dismissal was predicated on two grounds, 


first that tne debtor is a bank and therefore not subject 


to the Bankruptcy Laws of the United States, and second as 
a matter of discretion, this opinion will address only the 
latter ground since this Court finds that the debtor is 
subject to the Bankruptcy Laws. See In xe Israel-British 
Bank (London) Ltd., No. 75-5020 (2d Cir. May 25, 1976). 
Finabank urges that Judge Babitt erred in not 
conducting a hearing as reguired by Rule 11-42 (b) (1) tof 
the Federal Rules of Bankruptcy Procedure before dismissing 
the petition. However, this Court has reviewed the record 
and finds that Finabank had a full opportunity to be heard 
and to present any facts or contentions which it desired to 
present. Although no evidentiary hearing was held, none was 
required since the underlying facts were undisputed. 
On June 10, 1975, at the very first hearing before 
Judge Babitt after the petition was filed, Finabank's counse] 
conceded that there were "certain problems over in Switzerland 
in deals with other banks that make it very unlikely we can 
sver put over 4 Chapter XI in this situation," and at the 
August 19, 1975 hearing on the dismissal motion, Finabank concesd 
ed in its brief that, since the filing of the petition, "the 
feasibility of structuring a plan acceptable to all creditors 
has gradually diminished," and referred to "the slim likelihood 


at present of the successful formulation of a plan.” At 


the latter hearing, Judge Babitt specifically commented 


that Finabank's continued failure to file a proposed plan 
woule be grounds for dismissal as foliows: 

Does anyone doubt that I could not now ad- 

judicate you a bankrupt because you didn't 

file a plan or dismiss it on the ground you 

didn't file a plan? No one doubts this right. 

Thus, Finabank did address the issue of a plan of 
rehabilitation at hearings before the Bankruptcy Court, and 
its counsel's concessions coupled with its continued failure 
to file a proposed plan lend support to the Judge's finding 
of failure to prosecute. However, Finabank contends, con- 
trary to Judge Babitt's finding that it was “in default of 
filing a plan as directed by the court and [thus fell) 
squarely within Rule 11-42(b) (1)," that it had, as of the 
date of his opinion, two weeks more to file a plan. Assuming, 
arguendo, that Finabank was not in default of filing a plan, 
Judge Babitt nonetheless was empowered to dismiss the Chapter 
XI petition upon his determiffation "that there is no prospect 
of rehabilitation and that ordinary bankruptcy [or Chapter X] 
is the appropriate vebiare #” Ira Haupt & Co. v. Klebanow, 
348 F.2d 907, 908 (24 Cir. 1965). 

Judge Babitt's finding, ". . . that here there is 
neither purpose to achieve the desired result {a rehabilitation 


plan) nor likelihood of doing so, .. .” is clearly supported 


by the concessions of Finabank's counsel set forth above. 


As Judge Babitt also pointed out, “this bank joes 


here, its depositors are not here, the bulk of 
are not here and it is already the 
ings abroad." The Bankruptcy Judge 
the main impulse for this Chapter XI 


the attachments on 


supported by the record. 


Jisclosing the names of 
3itor-customers, and alt 

by giving each c 

of this proceedin 
3ankruptcy Judge was within 


roffered alternative. 


Finabank challenges Judge Babi 
under Rule 119 of the Federal 
Rule 119, which all pa 
case, provides 
a proceeding ¢ reha 
bankrupt in a foreign court, 
; te 1g regard to the rights and 
venience of local creditors and other 
-vant circumstances, dismiss a case or 


spend the proceedings therein under such 
rms as may be appropriate. 


The test is whether a local administration is either 
"necessary or desirable." See Nadelmann, The American 
Bankruptcy Act and Conflicting Administrations, 12) Tre. 


& Com. L.0. 664, 685 (1963). 


Finabank asserts that maintaining the proceedings 


here, by means of Rule 119 suspension, was necessary to pro~ 
tect the creditors and to insure that the assets located here 
are equally distributed among all the creditors, and submits 
that it was inappropriate for the court to abandon the credi- 
tors by dismissing the case, an action which permits the at- 
tachments to stand. However, as to "the rights of local 
creditors," there appear to be only four American creditors, 
Mario Einaudi upon whose claims of direct ownership of inter- 


pleaded funds totalling $160,000 Judge Werker has granted 


City Bank which claims $138,803; and Boston Bank and Chase 
whose claims total approximately $10,000,000 of the $12,500,000 
standing in Finabank's name in this district. With the pos- 
sible exception of First National City Bank's relatively minor 
claim, dismissal has no adverse effect on the American credi- 
tors but to the contrary, represents a step toward assuring 
that they will each recover the sums due them without having 


to rely on Swiss bankruptcy procedures which are enmeshed 


with the Swiss bank secrecy laws. Thus, contrary to Finabank's 


contention, the claims of local creditors appear best protected 
by dismissal of the case. 

The Bankruptcy Judge also considered the effect of 
dismissal on foreign creditors and concluded: 


. . . this Court does not shirk from giving 
the attaching creditors the advantage over 
foreign creditors which dismissal of this 
case will insure. $e Disconto Gesellschaft 
v. Unbrecht, [sic] 208 U.S. 570, 582 (1908) 
where the Supreme Court noted at See "s » 3 
the well recognized rule between states and 
nations which permits a country to first protect 
the rights of its citizens in local property 
before permitting it to be taken out of the 
jurisdiction for administration in favor of 
those residing beyond its borders." 


Considering all of the foregoing and upon review 


cf the entire record, the Court finds that the Bankruptcy Judge 


acted within his discretion in dismissing the case. Accord- 
ingly, the granting of the motion to dismiss on the second 
ground is affirmed and the stay is vacated. 

It is so ordered. 


July 28, 1976 


NOTES 


Rule 11-42(b) (1) permits the Bankruptcy Court, "after 
hearing," to enter an order dismissing the case "for 

want of prosecution," which includes failure to pro- 

pose a plan of rehabilitation. 


It is undisputed that an “appropriate” proceeding, a 
"sursis bancaire" (Postponement of Maturity), instituted 
by Finabank's own petition and contemplating its rehabili- 
tation, is pending before the Geneva Court of Justice. 


Article 273, 42, Swiss Criminal Code; Article 47, Swiss 
Federal Banking Law. 


NOTICE OF APPEAL TO SECOND CIRCUIT COURT OF APPEALS 


vcneeereen i nt sein etn ne ne eee 


MILBANK TWEED HADLEY & McCLOY 

Attorneys the Chase Manhattan Bank, N.A. 
One Chase Manhattan Plaza 

New York, w York 130005 


BREED ABBOTT & MORGAN 

Attorneys for First National Bank of Boston 
One Chase Manhattan Plaza 

New York, New York 10005 


CLEARY GOTTLIEB STEEN & HAMILTON 
Attorneys for Bank Firestone Limited 
One State Street Plaza 

New York, New York 10004 


CONSENT ORDER WITH STAY PENDING APPEAL DATED AUGUS 
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ORDER WITH STAY 
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except upon written order of the United States Court of Appeals 


for the the United States District Court for 


York after notice authorizing such 


stay provided for in this order is 


The above order is consented 


First National 


ILBANK TWEED HADLEY 


PROOF OF SERVICE 


STATE OF NEW YORK ) 


) ss.s 
COUNTY OF NEW YORK) 


Laura Roger , being duly sworn deposes 


and says: 


1. I am over 18 years of age and am not a party 


to this action. 
25), (On October 1 19% , I served the 


foregoing Joint Appendix i 


all counsel 


LEAD 


by depositing [#k true copt¥]) [ies] - thereof in an official 
depository under the exclusive care and custody of the United 
States Postal Service located at 25 Broadway, New York, New York, 


each enclosed in a postpaid wrapper, which wrapper[s] [Wes] 


| 
| 
| 
| 
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[were] addressed as follows: 


James C. Blair, Esq. Roger Boyle, Esq. 
Cleary Gottlieb Steen & Hamilton Milbank Tweed Hadley & McCloy 
mne State Street Plaza One Chase Manhattan Plaza 


New York, New York 10004 New York, New York 10005 


Thomas Shaw, Esq. 

Breed, Abbot & Morgan 

One Chase Manhattan Plaza 
New York, New York 10005 


Sworn to before me this 


lst day of October 1976. 
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Notary Public 
| IRENE MANSOURA 


NOTARY PUBLIC. State of New York 
No. 24-4507 262 
Quahhed ngs County 
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Commission Expires March 30 197g. 


